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A. 

or 

THE HINDU LAW. 


I. PRELIMINARY REMARKS. 

Practically speaking,, the forensic law of tli(2 Hindus is 
contained in a number of works by different writers: the 
principal among which are the Mitalcshara, the Dctyabhaga, contained in 
the Vivada CTtiniamani, the Vyavahara ■ the tjgcg. - 

Kaustabha, the Smriti Chatidrika, the Mddhavya the 
Dallaltii, Mimansa-r the Daltaka Chandrika ; besides those 
there are other works, but of Icssauthorit}'. All these works 
are not followed in every part of India ; some ai-tJ considered 
as authority iu one place and some in another. In Bengal, ) 
the Dayabhaga ; in Mithila, the CTiiidcmSiani ; in 

liladras and Benares, the Mitakshara ; in Bomba3% the Muyu- 
kha, are the principal authorities. But no i’uIq of law. 
contained in these treatises' should be enforced by a Court 
of Justice without ascertaining whether it is lining law or 
dead letter. Since clear proof of usage will outwejgh the 
written text of tlie law.(l) The doctrines contained in the- 
above treatises may' be indiscriminately citod, so long as 
they do not contravene the rules of law whicli have obtained 
exclusively in a particular province.(2) The treatises 'j 

are based upon the Fedas, the Smritis, and custom-., { 

(1 ) The Collector o£ Madura v. ^lutlu Ramalingn 
(P-0.,) 21, 

(2) Cowell's Hindtr Law, Vol. i., p. 16; “The Pri'^y Connell .h.as 
repeatedly laid it down that the JlitnlvBh.ira should be refcr>'od to .in Rcng.-il 
for an exposition of the princijilcs of ialicrit.nico in cn^cs ‘.wlioro the 
Dayabhaga is silent.’ "—{Sarvadhikari, p. 846 L. A’., 5 Calc, 7-76, dfoiii- 
ram KoliCa v, Ksrnj Kolitance,) 
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A SUMMAKY 


Kn-ces who arc Hindu by nninc, or even IJimhi by religion,^ 
"Who arc go* arc not necessarily governed by any of the written treatises 
liiiiilu luw. on law, which are founded \ipon, and developed from, the 
S^nritis (Mayne, s. 11.) 

Wo should be very careful before we apply all the so- 
called Hindu Law to all the .so-called Hindus. In consider- 
ing the applicability of that law, wc should not be too 
.strongly influenced bj* an undoubted .similarity of usiigc. 
(Mayne, s. 13.) 

• * 

Excepting the Christians, the Muhammadans, the Jcw.s, 
the Parsis and other foreign settlcr.s, the rest of the popu- 
lation of India may be said to consist of(l) the Aryan- 
IIindus,t (2) the Dravidiau lliudu.s^ and(3) the Aboriginies.jj 
All the races comprising the two latter divisions arc not 
govonicd by Hindu law. 


* Miuij’oftlic Dravidinn naccswiio are calloil IlindtiBaro woMtiipiwrs of 
snakes and devils, and aru ns indiHurent to Vislimt iind i^iva ns arc the 
inlialiitants of Wldtc Uluiptl. 

+ The AryaJi-ITindus are connected hy descent with tl>c chief 
nations of liuropc. The Inneua^os spoken hy tlie different branches of 
tlie Aryaii-lliiidu race arc all deriveil from the Saiiskrit, with more or 
less admiNtiiro from otlier sonrccs. Of llicse hr.inehes the chief arc ; 
(1) the ///mfi-speaUing people, in Itiliai-, the North-West I’rcrvincos, Ondij, 
and the Central Provinces ; (2J the in Tfengal and parts of IHhdr, 

Orissa, nnd Ass.am, the Assamese language itself being very closely allied to 
Bengali ; (:i) tlie Miiltralla/t, cpc.aking Marathi, in the Bombay Presidency, 
tltc Ccntr.al Provinces, the Central India Agency, nnd Iho Bav.’irs ; (4) 
tlic Ciyarn/i-speaking people, in the Bombay Presidency iitid the adjacent 
parts of Rajputana ; (n) the Uriya», in Orissa and the adjacent parts of tlie 
Central Provinces nnd the Madras Presidency} (r>)thci'’(i»J(i&uinthcPiin- 
jiih ; and (7) the Sindhians, in Sindh. — T.etiiiiuii)(!K. 

J The Dravidian races arc; (1) the 7'rluyiix, in the noithern povtionsof 
the Aladrns Presidency and in the cast of tlie Nizam’s dominions ; (2) the 
Tamils, throughout the snuthcni portion of the peninsula, speaking the 
Tinnil language in the South Cai'iiatic nnd Travancor, nnd the Mulaj'nli'm 
dialect of that language in Malabar and Cochin ; (3) the JCanarcsr, in 
Kanara and oflier western portions of the Madras Presidency, and also in 
Mysore nnd Coorg, and throughout a considerable part of the Nizam’s domi- 
nions. — lldd. 

II The aboriginal tribes arc found in the hills and forests of every part 
of India. Thus there arc the Santals, in Bengal ; the Bhars, in the Nortli- 
West Provinces and Oudh; the Gakkhars, in the Panjnh; the Gonds, in 
Central India ; the Bhils, in Bombay and Rajputana ; the Tildas, in South 
India ; and many others. Many of tlie lower castes in all parts of India are 
largely mixed with aboriginal tribes.— ffii'tf. 
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Hindu law has ohligatory force only upon those who are, what law 
Hindus both by birth and religion. Wlien-a Hindu is con- governs the 
Verted to Christianity or to Mahometanism, aud has shown 
.by his course of conduct after his convei-sion, what rules and 
customs be has adopted, he is relej^ed from the trammels of 
Hindu law, and is thenceforth governed by the law and 
Usage of the class wu'th which he has associated himself. 

Otherwise conversion to Christianity or Mahometanism does 
not of necessity involve any change of the rights or relations 
of the convert in -matters with which Christianity or Maho* 
metanism has no concern, such as his rights and interests in, 
and his powers over,' property. The convert, though not 
bound as to such matters, either by the Hindu law, or by 
any other positive law, may, by his course of conduct after 
his conversion, show by what law he intends to be governed 
as to these matters. He may do so, either by attaching 
liimself to a class which, as to these matters, has adopted 
and acted upon some particular law, or by himself observing 
some family usage or custom. Nothing could be more just 
than that the rights and interests in his property, and his 
powers over it should be governed by the law which he 
adopts, or the rules which he observes. Since, upon the 
conversion of a Hindu to Christianity or to Mahometanism, 
the Hindu law ceases to have any continuing obligatory force 
upon the convert, so he may renounce the old law by which 
he was bound, as he has renounced his old religion ; or, if he 
thinks fit, he may abide by the old law, notwithstanding he 
has renounced the old religion. (Abraham, v. Abraham,, 

9 Moore’s Indian Appeals, p. 195.) 

Hindu law is a personal and not a local law. A Hindu Hindu law, v 
may import into any country to which he migrates the “>“1 

particular law of his own tribe. Although the presumption 
is in favour of a Hindu retaining the shasters of his birth, 

'yet the principle has been definitely affirmed, that a Hindu 
may, if he chooses, change the shasters or school of law by 
which he wishes to be governed. ( Ranee Pud/inavati v. 

Baboo Doolar Sing and others, 4 Moore’s Indian Appeals, 
p. 259.1 The real test to be applied is by what shasters the 
customs and rites of marriages and funerals are conducted ; 
occasional or daily religious services may be changed without 
effecting a corresponding change in a Hindu’s legal liabilities. 

(Kooniud Chunder Roy v. Seetalcant Roy, Suth. F. B. 75.) 
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Clas8ific!vtiort Property, according to the Hindu IaTV,‘is of two descrip* 
under^mmlu tioiis, real (or immoveable) and personal (or .moveable) ; 

. which are further distinguished as ancestral and self*ac- 
iquired. Moreover, the thing itself, whether moveable or 
immoveable, which is the subject of property, is capable of 
-division into its compon.ent parts, \yhether by divisiop of the 
'■ thing itself, or of the mode of its enjoyment. The various 
holdings of immoveable property, or, in other words, tenures 
in land, are instances of it, and every tenure is as distinct a 
■s\ibject of property as is the land itself. (Cowell’s Hindu 
Law, vol. i., p, 82.) 

Power to It is now clearly settled, beyond all further question, that 
iions! the Hindu law, according to the school of Bengal, makes no 

distinction between ancestral and self-acquired property as 
re.spects the right of alienation by sale, gift, will, or other- 
wise. Hence, in Bengal, a Hindu who has sons or other 
heirs can sell, give, or pledge as he pleases, without their 
•consent, immoveable or moveable property, whether ances- 
tral or aquired, and can, by will, prevent, alter, or affect 
their succession to such property. {Tagore v. Tagore, 4. B, 
L. R., 0, G., p. 159.) 

Except in Bengal, the right of a Hindu in ancestral real 
property is always limited; any alienation by the occupant, 
without the consent of all the heirs (i. o., sons, grandsons, 
and great-grandsons, whose rights in such property are 
declared to be equal to that of the occupant itself), or made 
without proof of legal necessity, or of its being made for the 
benefit of minors, or under such circumstances as to render 
the father the agent of the family for that purpose, is void. 
With respect to personal property of every description, 
whether ancestral or acquired, and with respect. to real pro- 
perty acquired or recovered by the occupant, every Hindu is 
at liberty to make any alienation or distribution which he 
may think fit, subject only to spiritu^responsibility. 
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II. INHERITANCE. 

The right of succession under Hindu Law is a right which gnocession 
vests imftiidiately on the death of the owner of the propertv. 

^ , I I j abeyance. 

It cannot under aiiy circumstances remain in abe 3 'ance in 
•expectation of the birth of a preferable heir, not conceived at 
the time of the owner’s death. A child who is in the mother’s 
womb at the time of the death is, in contemplation of law, 
actually existing, and will, on hfs birth, devest the estate of 
anj' person with a title inferior to his own, who has taken in 
the meantime. — {Mayne, s. 422 ; SarvaclhikaH, p. 892.) 

The competence of a per-son to offer funeral oblations 
forms the test of his title to the inheritance. It is a well- p^ent 
hnown saying, tliat he alone is entitled to the property 
•of the deceased who is competent to present exequial eiititleil to 
•offerings to him.” The principle that the right of inheritance, 
according to Hindu Law, is wholly regulated with reference Spiritual be- 
to the spiritual benefits to be conferred on the deceased pro- orHe’rioli'of 
prietor, has been laid down by the highest judicial authority 
(1). It has been doubted, however, whether this, principle is 
universally true in all the schools of Hindu Law (2). That 
it is strictly and absolutely true in Bengal is admitted, but 
it has been asserted that it is not so elsewhere. According to 
the Mitakshara, it is said, (3) propinquitj', and not offer- 
ingis, is the test of heirship. But as the competence to 
confer spiritual benefits on the deceased exactly measures the 
degree of kindred in which a given claimant stands to the 
late proprietor, and is an infallible guide in determining the 
preferablerighttosucoession,theprinciple, that spiritual bene- 
fiitis the criterion of the right of inheritance, must necessarily 
be. univereally true. (4) { Sa'i'vadhikari, "pp. 131, 133,583). 

(1) B. L. B., Amrita Kumari, II, F, B, 28 ; Gurugovinda Mauflul, v, F. B. 

15 ; Govinda Prosad, XV, 35, &.<£,, ^'o. 

{2) Mayne, ss. 9, 423. (.3) Mayne, s. 436. 

(4) But among the Hindus of the Panjab, the order of succession is de- 
termined by custom, and not by spiritual considerations and thronuliont the 
Presidency of Bombay, numerous relations, and c-speoially fem.ales, inherit, 
to whoni no ingenuity can ascribe the slightest religious merit. (Aluync, s. 9.) 
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Two kinds of 
araddha. 


Competency 
of persons to 
ofTcr obla- 
tions deter- 
mined by fix- 
ed rules. 

Incfficacy of 
oflerings 
made bj’ blood 
relations in 
contraven- 
tion of the 
rules. 

Three sorts 
of funeral 
otferiiigs. 


Tlie $r(t(i(lhas avo cithev individual (d’oddishia)^ ‘ol* all- 
cesfci'al (parvana). All persons who are competent to cele- 
brate parvana sraddkas are also entitled to -’perform 
cicoddishf a sraddhas \ hnt the performers of the latter are 
not necessarily entitled to celebrate the parvana sraddh'a^ 
Hence the performers of the pnrvana rites have a prefer- 
able claim, and they exclude the -performers of any other 
description of c.xequial retes. The p>arvana sraddka is a 
sraddha with a double set of funeral cakes. Onecakeis offered 
to the father, one to the paternal grandfather, and one to 
the paternal great-grandfather. The second set of cakes are 
given to matei-nal ancestor.?, vis., one cake is given to the 
niaternal grandfather, one to the maternal great-grandfather 
and one to the maternal great great grandfather. The crumbs 
of the first sot arc given .to the remoter paternal ancestors 
only {Sarvadhihari, pp. 763— -765). 

It is not every one who is entitled to present these offer- 
ings to the deceased. Even all his blood-relations do not 
promiscuously enjoy this privilege. There ai”e certain rules, 
framed with great precision, which determine the order 
acconling to which persons are entitled to perform the 
Sraddha rites of their deceased kinsmen. The least devia- 
tion from the fixed order invalidates the ceremonies, and 
no spiritual benefit can be derived from them. 

J\[r. Moyne says (s. 424) : — "A Hindu may present thrc6 
distinct sorts of offering to his deceased ancestors ; either 
(1) the entire funeral cake, which is called an undivided 
oblation, or (2) the fragments of that cake which remain on his 
hands, and are wiped off it, which is called a divided oblation 
or (3) a mere libation of water. The entire cake is offered to 
the three immediate paternal ancestors, i. c. father, grand- 
father, and great-grandfather. The wipings; or lepa, are offered 
to the three paternal ancestors next above those who receive 
tlio cake, i. c., the persons who stand to him in the fourth, 
fifth, and sixth degree of remotones.s. Tim libations of water 
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are offered to paternal ancestors ranging seven degrees beyond 
those \ylio receive the lepa, or fourteen degrees iii all from the 
offerer ; some say as far as the family name can be traced. 

The generic name of is sometimes applied to the 

offerer and his six immediate ancestors, as he and all of these 
are connected hy the same calie or pinda. But it is more 
usual to limit the term sapinda to. the offerer and the three 
who received the entire cake. He is called the sahwlya of 
those to whom he offers the fragments, and the aamanoda^a 
of those to whom he presents mere libations of water.*** In 
the first place, sapinda.ship is mutual. He who receives 
offerings is the sapinda of those who present them to him, 
and he who presents offerings is the sapinda of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, though 
not all the sapindas of each othei’. He is equally the sapipda 
of the three above, and of the three below him. Further, a 
deceased Hindu does not merely benefit by oblations which 
are offered to himself. He also shares in the benefit of 
oblations which are not offered to him at all, provided they 
are presented to persons to whom he was himself bound to 
offer them while he was alive. As Mr. Justice Mitter said, 

‘If two Hindus are bound during the respective terms of 
their natural life to offer funeral oblations to a common 
ancestor or ancestors, either of them would be entitled after 
his’ death to participate in the oblations offered by the 
survivor to that ancestor or ancestors ; and hence it is that 
the person who offers those oblations, the person to whom, 
they are offered, and the person*who participates in them, 

•are recognized as sapindas of each other.’” {Mayne, s. 424.) 

The sapindas just described are all agnates, that is persons 
connected with each other by an unbroken line of male 
descent. But there are other sapindas who are cognates, or 
connected by the female line. (Mayne, s. 425 ) Bandhus, 
in the language of the Mitakshara, are sapinda relations not Who are ban- 
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Principles of 
procoiienco 
ninong heirs. 


SlI. 

belonging to the. same goira or family as the deceased- prO'- 
prietor. Itr ofclier words, bandhus are tho.se person.^ who' are- 
related by blood, a.s sapiiidas to the deceased, on the female 
siilc. Buudhus then are cognate sapindas. {ScM'VadhifcOri'v,. 
p. 68S.) 

As to the grounds upon which one heir is preferred tO' 
another, the following rules may be laid down, {mayne, s. 4'32) 

1. Each class of heirs takes before, and exlcudes the- 
whole of, the sttceeding class. The sapindas are allowed 
to come in before the saktdyas, because undivided oblations- 
ai'e considei'ed to be of higher spiritual vakm than divided 
ones ; and the sahuXyas are in their turn pi*efeiTed to the 
sajn,«JiOf?ai'as, because divided oblations are considered to- 
be moi’e valuable tlian libations of water*. 

2. The offering of a cake to any individusvl constitutes a 
superior claim to the acceptance of a cake from- him,, or the 
particip.alion in cakes offered by him. On- this ground the- 
male issue, widow, and daughter’s son rank above the ascend^ 
ants, or the brothers who offer exactly the- same number of 
cakes as the deceased. 

3. Those who offer oblations to- both paternal and 
maternal ancestors are superior to those who offer only 
to the paternal. Hence the preference of the whole- to- the- 
half-blood. 

4. Those who are competent to offer funeral cakes to- 
the paternal ancestors of the deceased. proprietor, are invari-- 
ably preferred to those who are competent to offer such 
c<akes to his maternal ancestors only; and the reason- 
assigned for the distinction is, that the first kind of cakes are 
of superior religious eflScacy in comparison to the second. 
And this rule extends so far as to give a preference to- 
one who offers a smaller number of the superior oblations- 

‘over one who offers a larger number of the inferior sort. 

5. Similarly, those who offer larger numbers of cakes of 
a particular descriptiou are invariably preferred to those 
■who offer a less number of cakes of the same description ; 
and where the number of such cakes is equal, those that are 
offered to nearer ancestors are always preferred to those 
oflered to more distant ones. 

The same remarks are equally applicable to the sajculyas 
and samanodakas. 
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Order of -Succession.- 

{cc) Aill legitimate sons,.* living, in- a slate- of union' witln 
their’ father at the time of his dieath', succeed’ equally to his 
property, real and personal, ancesti'al and acquired "If a 
man' has become ilividled from- his sons, and subsequently 
has one or more sons born, he or they may take his- pro- 
perty exclusively.” — M’ayne; s, 4'60l 
(6) In default of sons, the grandsons- inherit, in which- 
case they take perstirpes, the sons,, however numerous; of 
one son, taking no more than the sons, however few,, of 
another som 

( c) In default of sons and grandsons, the great-grandsons; 
inherit; in which case they also- take per stirpes, the sons, 
however’ numerous, of one grandson taking no- more than the- 
sonsj however few, of another grandson. They will take the 
shares to which their respective fathers would have been 
entitled had they survived^ 

* The right of representation is admitted as far as the great-grandson r 
and the grandson and great-grandson, the father of the one^uid the fatlier 
and grandfather of the other being dead, will take e^ual sliaves with their 
uncle and grand-uncle respective!}'. Indeed, the term putra or son has- 
been held to signify, in its strict acceptation, a gramlson and great-grand- 
son. Aa adopted son is a substitute for a son of tlie body where none- 
such exists’, and.is.entitled to the same rights and privileges. 

Where a legitimate son is born subsequently to adoption, he and the- 
son adopted inherit together ; but the adopted son takes oiie-third, ac- 
cording to the law of Bengal, and one-fourth, according to the doctrine 
.of other schools. If twq legitimate sons are subsequently bom, then, 
.according to the Benares school, the property should be made into seven 
parts, of which the legitimate sons would take six ; and according to the 
law as current elsewhere, into five shares, of which 'the legitimate sons 
would take four, and so on, in the same proportion, whatever number of 
legitimate sons may be born subsequently. 

.There is a case on record, in which there were sous by different wives, 
and one party claimed that the estate should be distributed according to 
the number of wives, without reference to the number of sons borne by 
each in distribution technically termed patnibhaga), averring that such bad 
been the kulachar, or immemorial usage of the family ; but the court de- 
termined that .the distribution among them should be made, not with re- 
ference to the mothers, but with reference to the number of sous ; being 
of opinion that, although, in cases of inheritance, Icutadiar, or family 
usage, has the prescriptive force of law, yet to es-tablish kulachar it is 
necessary that the usage have been .ancient and invariable. In the sue- 
.cession to principalities and large landed possessions, long-established 
kulachar will have the effect of law, and convey the property to one sou 
to the exclusion of the rest. It has been stated by Mr. Colebrooke that 
the great possessions called zainindarit, in official language, are consider- 
ed by modern Hindu lawyers as tributary principalities. 

R 
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(tZ) In default of sons, grandsons, and gi'eat-grandsons its 
the male line, the inheritance descends lineally no fart her » 
and the widow inherits.*Bnt her interest is not absolute. 

(c) In default of the widow, the daughte r iaherits.f First 

* Acoorclih" to the law of Bengal, the widow inherits, whether her 
late hnsband was separated, or was living as a member of lui undmoyd 
family ; bnt according to other schools, the _ >yidow succeeds to the in- 
heritance in the former case only, an undivided^ brother being held to 
be the next heir. If there be move than one widow, their rights are 
equal. If a man die leaving more than one_ ■widow (three widows, for 
instance), the property is considered as vesting in only one individual ; 
tlius, on tlie death of one or two of the widows, the survivor or survivors 
take the property, and no part vests in the other heirs of the husband 
until after the death of all the widows. “The widows may be placed in 
possession of separate portions of 'the property, either by agreement among 
themselves, or by decree of Court, where from the nature.of the property, 
or from the conduct of the widows, such a separate possesaon appears to 
be the only odectual mode of securing to each the full enjoyment of her 
rights. Bnt no partition can be effected between them, whetlier by con- 
sent or by adverse decree, which would convert the joint estate into an 
estate in severalty and pat an end to the right of survivorship.” Mayne, 
.s. 4G9. Chastity is a condition precedent to the taking by the widow of her 
hnsbaiuVs estate. Bnt her rights can not he defeated on the ground of her_ 
subsequent inoontiuence. Mayue, a. 470. 

+ According to the Bengal school, g the unmarried daughter is first 
entitled to the succession : if there be no maiden daughter, tlien the 
daughter who has, and the daughter who is likely to have, male issue, 
arc together entitled to the succession ; and on failure of either of them, 
the other -takes the heritage. Under no circurastanres can the daughters, 
who are cither barren, or widows destitute or male issue, or the mothers 
of daughters only, inherit the property. 

According to the Benares school, in default of the widow, thfe maiden 
daiightcr inlicrits. Failing her, married indigent dauglttcrs. In default 
of indigent d.aughters, the wealthy daughters inherit ; but no preference 
is given* to a danchter who has or is likely to have male issue, over a 
daughter who is barren, or a childless widow. 

According to the law of Mithila, there is no distinction among mar- 
ried (laughters, '(vhetlicr they are indigent or wealthy, widowed and bar- 
ren or Ijaving or likely to have male issue; 

“The above rule ’of succession is applicable to Bengal in oveiy possible 
case; but, elsewhere, only where the family is divided : for, according to 
the doctrine of the Benares and other schools, even the widow, to whom 
tlic daughter is postponed, can never inherit, where the family is in a state 
of union ; nor can the luotlicr, daughter, daughter’s son, or grandmother. 
Thc^fatlicr’s heirs in sucli case exclude tlicm. 

IV here daughters of the same class exist, lliej' all, except in Bombay, 
take jointly in the same manner as widows with survivorship. If at the 
death of tile last snrvivor another class of daughters exists, .'who have been 
previously excluded, they will come in ns next iicii's, if ndmissiblc.” Where 
property is impartible, tlic eldest of all the daughters, or of the class which 
t.akes precedence, is tlic heir. — Mnyiic s. 473 . The only exception to this 
rule is tiius stated by Mr. iSIacNaghto.n : “If one of several daughters, 
who liave (IS iiKiidens succeeded to their father’s property, die leaving sons 
and sisters or sister's sons, then according to the law of Bengal, the sons 
alone take the share lo which their mother was entitled, to the exclusion 
of the Bistcra, or sister’s sons.”— Mayne, s. -170. 
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tlie unmamed, .I.hch the married daughters. The intex’est of 
'the daughter -also is not absolute. 

(/) In default of the qualified daughters, daughter's sons 
inherit.* They take per capita, and not per stirpes. 

(g) In default of daughter’s sons, the father inherits, 
according to the Bengal schooLf 

(jk) In default of the father, the Inotherj (but not the step- 
mother) inherits. Her interest also is not absolute. ' 

(i) In default of father and mother, brothers inherit.§ 


“ It has been held in Bengal that the daughter is under the same obliga* 
tion to chastity as a widow 5 therefore, as the law is now settled, incon- 
tinence will prevent her taking the estate, but will not deprive her of it if 
she has once taken it. In Bombay, however, it has been held after a full 
examination of all the authorities bearing on the point, that under the law 
prevailing in Western India, a widow is the only female heir who is ex* 
eluded from inheritance by incontinence, and the opinion of the Allahabad 
Iligh Court seems to be in the same direction,” Mayne, s. 473. 

* If there be sons of mote than one daughter, they take.j}er capita, 
and not, as the son’s sons do, per stirpes. If one of several daughters, 
who h.id, as maidens, succeeded to their father’s property, die leaving 
'sous and sisters, or sister’s sons, then, according to the law of Bengal, 
the sons alone take the share to j\’hich the mother was entitled, to the 
exclusion of the sisters and the sisters’ sons ; and if one of several daughters, 
Who had, as married women, succeeded their father, die leaving sons, sisters, 
or sisters’ sons, according to the same law, the sisters exclude the sons ; and 
if there be no sister, the property will be equally shared by her sons and her 
sisters’ sons. This distinction does not seem to prevail anywhere but in 
Bengal. 

Under no circumstances, can a daughter’s son’s son or other descendant, 
or her daughter (except in Bombay) or husband, inherit immediately from 
her the property which devolved on her at her father’s death : such pro- 
perty according to the tenets of nU the schools, will devolve on her father’s 
next heir, and will not go ns her to her own heir. “Where the 

estate is impartible, it passes at the death of the last daughter to the eldest 
of all the grandsons then living and not to the eldest son of the last 
daughter who held the estate.” — Mayne, 8 . 478. 

f But according to other schools, the mother succeeds to the exclusion 
of the father. 

4 Her interest, however, is not absolute, and is of a nature similar to 
that of n widow. On’ her death, the property devolves on the heirs of her 
son, and not on her heirs. “In Bengal it has been held that tile rule which 
incapacitates an unchaste wife from succession, applies also to a mother.” — 
Mayne, s. 481. 

§ First, the uterine associated brethem ; secondly, the unassociated 
brethren of the whole blood ; thirdly, the associated brethren of the half- 
blood ; and, 'fourthly, the unassociated brethren of the half-blood. The 
above order supposes that the deceased had only uterine or only half- 
brother, and that they were all united or all separated. But if a man die, 
le.iving an uterine brother separated, and a half-brother associated or re- 
united, these two will inherit the property in equal shares. 

“'The Jlayukha prefers nephews of the whole to biothers of the half- 




'A gtJMMARlr 


.■xvi 

(j) III dofaiilt of brothers, their sons inherit.^ 

(Ji) In default of brothers’ .sons, their grandsons inherit in 
'the same order, and in the same manner, according to the 
'law as current in Bengal 

(Z) In default of brother’s grandsons, sister’s sons inherit 
•according to -the law of Bengal.^ 

blood, imd its awthoi’ity is parixmount in Ouzernt, «nd the island of 
‘Bombay.” — Mayne, a. 482. 

Si stevs are not enumerated in the order of heirs. 

A brother’s son ( his father being dead .) is not entitled to inherit together 
with the brother (i. c., his uncle). 

A case occurred in -which the deceased left two brothers «ud a widow, 
•and the widow succeeding, one of the brothers died during the time she 
'held possession. The son of the brother who so died claimed, on the death 
ot the widow, to inherit together with his uncle, and the fallacy of the 
.opinion which maintained the justice of his claim consisted in supposing, 
itbat on the death of the first brother the right of inheritance of his other 
two surviving hvothors immediately accrued, and that the dormant right of 
the brother who died secondly was transmitted to his son. But, in point 
'Of fact, while the widow survived, neither brother had even an inchoate 
right to inherit the property, and consequently tlie brother who died daring 
her lifc.tinie could not have transmitted to his son a right which never 
appertained to himself. 

* But in regard to their succession Jilxere is tliis peculiarity, that if a 
lirother’s sons, whose father died previously to the devolution of the 
property, claim by right of representation, .they take 2 >er elirpeg with 
their uucle, being in that case grandsons inheriting with a son ; but ivhen 
the succession devolves on the brother’s sous alone as nephews, they take 
jpev cfinitn, as daughter’s sons do, 

“ The adopted sou of a brother sneceeds exactly as he would have done 
if he had been the natural bom sou of that brother.”— Mayno, s. 485. The 
Maynkha. “ allows the sons of a brother of tlio full blood to succeed before 
A half-brother, and it appears also to allow the sons of a brother who is 
dead to share along with sun’iving brothers.”— Mayno s, 4S4. 

■f But the law of Kcnarcs, Mithua, and other provinces, does not enu- 
mcratc the brother’s grandson in the order of heirs, and assigns to tile 
paternal grandmother the place next to the brother’s son. 

The same distinction as to whole and half-blood prevails as in tlie case. 
«t brothers. Of course, he cannot succeed so long as any nephew is alive 
except by Bpccial custom.” (In the punjab, nephews and grand-nephews 
succeed together J—Mayne, s. 486. 

t But, necording to other schools, the paternal grandmother, as above 
stated, is ranked next to the brother’s son, and the sister’s sou, also is 
excluded from the cunmerated heirs. This point of law was established 
in a case decided by the Sudder Adawlut, in which the suit being for the 
landed estate of a deceased Hindu, situated in Bengal, by the son of his 
sister against the son of his paternal uucle, it was ruled that, according 
to the law of Bengal, the plaintiff would be heir, but, accordinc to the 
law of Mithila, tbe defendeut, b 

There \* a difference of opinion among different writers of the Bengal 
school as to tlie whole and half-blood ; some maintaining that an uterine 
sister s son cxelndus the son of a sister of the half-blood j hut according 
to tlic mo.it approved authorities, lliero should be no distinction, A 
sitter's daughter is nowhere ciiuincTatcd in the order of heirs. 
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•■(m) In default of sister’s sons, the inheritance is thus con- 
’tinued agreeably to the doctrineof the Begnal school, as laid 
•down in the Dayakrama sang^'uha:- Brother’s daughter’s 
son— Paternal grandfather — Paternal grandmother— Pater- 
nal unde,- his son and grandson — Patenal grandfather’s 
-daughter’s son— Paternal uncle’s daughter’s- son — Paternal 
great-grrtndfather — Paternal great-grandmother— Paternal 
grandfather’s brother, his son and grandson — Paternal great 
:grandfather’s daughter’s son and his brother’s daughter’s 
sbn. On failure of all these, the inheritance goes in the 
anatemal line to the maternal grandfather ; the maternal 
'uncle ; his son and grandson and daughter’s son ) the mater- 
nal great-grandfather, his son, grandson, great-grandson, and 
daughter’s son ; and to the maternal great-great-grandfaher, 
his son, grandson, great-grandson, and daughter’s son. In de. 
fault of all these, the property goes to the remote kindred 
in the descending and ascending line, as far as the four- 
teenth in degree j then to the spiritual preceptorj the pupil ; 
•the fellow-student ; those bearing the same name; those 
•descended from the same partriarch ; Brahinins learned in 
the Vedas ; and, lastly, to the king.* 

According to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing 
the husband’s estate to have been distinct and separate) suc- 
ceeds to the property under the limited tenure above speci- 
fied. But if her husband’s estate was joint, and held in co- 
parcenary, she is only entitled to maintenance. 

In default of the widow, the maiden daughter inherits. 
In her default, the married indigent daughter. In her 
■default,, the married wealthy daughter. Then the daughter’s 
son, but the Vivadachandra, the Vivadaratnalcwra, and 

* Where there is a failure of heirs the Crown by the general prerogative, 
will t^e the property ( even of Bralnnans ) by escheat, but ■will take it 
aubieet to any trusts or charges affecting it. [SarBadhUiiiri, p. 933 ; I. L. 
B., 1 Calc. 391 ; L. B., 3 I. A. p. 92 ; 8 Alooro’s I A., 500). 
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rivrtr?ac7<iwfa?viawi, authorities which are current in MitluVa, 
do not enumerate the daughter’s son among the series of 
heirs. The mother ranks next in the order of succession, and 
after her the father. In default of him, brothers of the whole 
blood succeed ; and in their default, those of the half blood* 
In their default their sons inherit successively ; then the pa- 
ternal grandmother ; next the paternal grandfather j the pateiv 
nal uncle of the whole blood ; of the half blood ; their sons 
successive!}’’ ; the paternal great-grandmother; the pater- 
nal great-grandfather, his son and grandson successively ; 
the paternal great-grandfathei-’s mother; his father, his 
brother, his brother’s son. In default of all these, .the so- 
2nndas in the same order as far as the seventh .in degree,’ 
which includes only one grade higher in the order of ascent 
than the heirs above enumerated. In default of sapindas,- 
the samanodahas succeed; and these include the above 
enumerated heirs in the same order as far as the fourteenth 
in -degree. Jn default of the samanodukas, the . handJms 
or cognates succeed. These kindred ai-e of three discrip-* 
tions : personal, ^paternal, and matemal. The personal 
kindred are, the sons of his own father’s sister, the sons of 
his own mother's sister, and the sons of his own maternal 
uncle. The paternal kindi-ed are, the sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle. His maternal 
kindred are, the sons of liis. mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncle. In default of. them, the Acharya or spiri- 
tual preceptor: the pupil, fellow-student in theology, learned 
Brahmins; and lastly, the estate escheats to the ruling 
power.* 

The order of succession as it obtains in Mithila corres- 
ponds with what is hci’c laid down. 

* Hee note in tlie precccditig page. 
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■ iThe order- of succession, agreeably tO' the law as ctirrent 
in the south of India, does not appear to differ from- that of ' 
lienares. ' ■ ' 

Ih'the Vyavalidrdmayulcha, an authorit}"^ of great eminence 
in the west of India, a considerable deviation from the above 
order appears ; and the heirs, after the mother, are thus enu- 
merated. The brother of the whole blood, his son, the pater- 
nal grandmother, tha sister, the paternal grandfather, and the 
brother of the half blood, who inherit together. In default 
of these, the sapindas, the samanodahas, and the bandAiis 
inherit s\iccessively, according to their degree of proximity. 

- It may be stated, as a general principle of the law as 
applicable to all schools, that he with whom rests the right of 
performing obsequies is entitled preference in the order 
of succession ; but there are exceptions to this rule,* 

m— EXCLUSION FKOM INHERITANCE. 

The disqualified persons enumerated by Menu are, viz., ■, 

/ i mpotent persons, ^ro utcast s1,:be rsops born b lind and deaf, 
^inad m en,f idiots, {iSujtnb, and^h ose who have lo st a .sen se or a 
hmb ; to which may be added^persons affected with grievous 
and incurable malady, such as leprosy (not in a mild and 
simple fbrm‘ but when it assumes a virulent and aggravated 

type). .. .. 

, . : “These persons are debarred from their shares, because they 
are incompetent to perform the religious rites which con- 
duce to the spiritual welfare of the deceased.” Sarvadhi- 
kari, 966. 

Blindness, to cause exclusion from inheritance, must be - 
congenital. _ Mere loss of sight which has supervened after 
birth is not a ground of disqualification.t Incurable blind- ' 
ness, if not congenital, is hot such an affliction as, under the ,-. 

* For instance, in the case of a widow dying and leaving a brother and ' 
daughter her surviving, the daughter takes to the exclusion of the brother, 
although the excquial ceremonies must be performed by the latter. 

t hlahesh Chuuder Roy v. Ghunder Mohun Roy, 14 B. L. R., 273 ; Mu- 
rai-ji Gokul Has v. Farvati Bai. I. L. B., 1 Bomb., 177. ^ o 
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Hinvla. law, excludes a person from; inheritance,*’ The skme’- 
reinarks apply to those that are deaf or dumbi. Thoiv deaf- 
ness- and diuinhness, to- operate as grounds of disqualiacatioii,. 
must he proved to have been con^nnkal and iacurable.t 
(Sarvactkikari, pp. 966 — 967 ,) 

The lame and the cripple,- in- order’ to' be excladed>- must be 
born so. In like manner, persons deprwsd of the use of 
their hands must signify such- as are- destitute of the use of 
both hands from the day of their birth. Insanity and idiocy 
are grortnds of exclusion, “ AiU idiot,- says the Madias 
High Court, " is one of unsound and imbecile mind who has- 
been so from his birth. The question of unsoundness and- 
imbecility is to be determined- not upon wire-drawn spe- 
culatio-HS, but upon tangible and- unmistakoable facts-.J” The' 
mental incap-acity which is- to- disqualify .on the ground 
of idiocy is not utter mental dark-nesa Ifi however, a per-- 
son is .unfit for the ordinary interconrse of life,- he is, as to- 
all legal disaljilities and incapacitiesj in the position? of ’ an- 
idiot It is believed that, as madness is more a disease than- 
incapacity of tlie mind, it must not be placed in the- category 
as blindness, dumbness, idiocy, &c. If it can be simply 
shown that a party was insane at the. time when the suc-- 
cession opened, he is incapable of inheriting.f Whore it 
is contended that a person is incapable of inheriting by 
reason of an incurable disease, the strictest proof of the- 
incurabUity of the disease will be required || Leprosy to 
be a ground of disqualification, must be of the sanious or 
ulcerous type.ir Elephantiasis, atrophy, and marasmus- 
are also mentioned among disqualifying diseases. — Sarva-' 
dhihari, pp. 960— 96^. 


* Umti Raiw. Pedmauji, I, !». R., I Botn., 557. 

t Ballabhram Shivnaryan v. Bai Had Ganga, 4 Bomb,, H, 0,, 135> Par- 
csli Maid iJasiv. Diimnatt Das, I B. I.. R., 117. 

J Timmamagnl Ammnl v. Ramasoini Ayyangar, 1 M.-id., H. C., 214, 

§ Dwarka Nath By sack P. Mahcndranatli Bysack, 9 B. L, R., 198 ; Braja- 
bhukan Ball Ahasti v. Bicliaii Dohi, B. L. R., 204. See also 13 Moor. I, 
A., 519; 14 Moo. I A., 17C. 

II 2. \V. B. 123. 


Ananta v. Rama Bai, 1. L. R., 1 Bom., 554. See also 'Mad. S. C, 
ISRO, p. 2.78 ; J.anai-dUuii Paiulurang v. Gopsil Basuder Faudurang, 5 Bomb 
71. G. , 145. 
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As regards loss of caste, it may be observed that any for- 
feiture of rights on any person on account of his renouncing 
his i-eligion or being deprived of caste has ceased to be en- 
forced as law. 

Food and raiment should be given to the disqualified per- 
sons, except to the outcast and his son begotten after his 
degradation ; but the sons of the disqualified persons being 
free from similar defects shall obtain their father’s share of 
the inheritance. 


IV, — STRIDHUN, OR WOMAN’S SEPARATE PROPERTY. 

Stridhun has been thus defined by Menu: — ‘j/What was 
given before tlie nuptial fire,'^vhat was given at the bridal 
procession^what was given in token of love, and^what was 
received from a mother, a brotlier, or a father, are considered 
as the six-fold separate propert}' of a married woman.” 

This description of property is not governed by the ordi- 
nary rules of inheritance. The succession to it varies accord- 
ing to ciroimstances. It varies according to the condition 
of the woman, and the means by which she became possessed 
of the property.* 


To such property left by an unmarried 'woman, the heirs are her 
brother, her father, and her mother successively, and, failing these, her 
paternal kinsmen in due order. 

To' such property left by a married woman given to her at the time 
of her nuptials, tlie heirs are her daugliters ; the maiden, as in the- 
ordinary law of inhuritauco, ranking fir.-.t, and thou the married daughter 
likely to have male issue. (It may be here mentioned, that on the death of a 
maiden or belruthed daughter on whom the iuherikmce had devolvcil, and! 
who proved barren, or on the death of a widow who had not given birth 
to a son, the succession of the property which they had so inherited will 
devolve next on the sisters having and likely to have male issue ; and in- 
their default, on the barren widowed d.inghters.) The barren and. widowed 
daughters, failing the two firstr succeed as. co-heirs. In default of 
daughters, the son succeeds then the daughter’s son, the son’s son, the 
great-grandson in the male line, the ton of a contemporary -wife, her 
grandson and her great-grandson in the male line. In defa.-It of all these 
descendants, supposing the marriage to have been celebrated according to 
any of tlio first five forms, the husband succeeds, and the brother, the 
mother, the father. But if celebrated according to any of the three last 
forms, the brother is preferred to the husband, .and both are postponed to 
tlie mother and father. In default of tliese, the heirs are succcssi' ely as 
follows Htishand’s younger brolher, his younger brother’s son, his elder 
brother's son, the sister’s sou, husband’s sister’s son, the brother’s sou, the 
son-in-law, the father-in-law, the elder brother-in-law, the sopindae, the 
sakuli/us, the sumanodakas. 

c 
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Sti'idhun which has once devolved according to the law of 
succession which governs the descent of this peculiar species 
of property ceases to be ranked as such, and is ever after- 
wards governed by the ordinary rules of inheritance* 

The Hindu law recognizes the absolute dominion of a 
married woman over her sepai-ate and peculiar property, ex- 
cept land given to her by her husband, of which she is at 
liberty to make any disposition at pleasure. The husband 
has nevertheless power to use the woman’s pecnlvmi, and 
consume it in case of distress; and she is' subject to his 
control, even in regard to her separate *and peculiar’ pro^ 
pej’ty. 

V.— PARTITION. 

The father’s consent is requisite to partition, and while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, except under such circumstances as would 
altogether divest him of his proprietary riglit,*}* such as his 
degiadatiou or his adoption of a religious life. 


To such property left by a marrietl woman given to ber by her father, 
Imt not .at the time of licr nnxjtials, the Iieirs arc snccessively a maiden- 
ibmghtcr,' a son. a daughter who has or is likely to have male issue, 
daughter’s son, son’s son, son’s grandson, the gi eat-gnindson in the male 
line, the son of a contemporary wife, her grandson, her great-gr.-jndson in tlie 
mule line. In' default of those, the barren ami widowed daughters 
succeed as co-heirs, and then the succession goes as in the five first foniis 
of marriage. 


’To such property left hy a married woman not given to her by her 
father, and not given to her at the time of her nn]>1ials, the heirs .-ire in 
the same order as above, with the exception that the sou and umnaniod 
diiuglitcr inherit together, and not successively, aud that the son’s son is 
preferred to the dauglitor’s son. 


* For instance, property given to a woman on her man-i.age is strhllnin 
and pa.Ksos to htr daughter at her death: but at the daughter’s death it 
passes to the neir of the daughter like otJier property; .and the brothci 
of lier m-thrr would oo heir in preference to her own daughter, suol' 
daughter being a widow without issue. ^ 
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According to the Bengal school, the father may make an 1 
Unequal distribution of ancestral and acquired property* 1 
moveable and immoveable ; but cannot make it with respect 
to ancestralimmoveable property and estate, to the acquisition 
of which liis sons may have contributed: of such property the 
sons are entitled to equal shares; but the father may retain 
a double share of it, as well as of acquisitions made by his 
sons.* _ - 

In the event of a son being born after partition made by 
the father, he will be sole heir to the property retained by 
the father; and if none have been retained, the other sons 
are bound to contribute to a share out of their portions. 
There is also another provision which consists in the father’s 
right of resumption, in case of necessity, of the property 
which he may have distributed among his sons. 

At any time after the death, natural or civil, of their pa* 
rents, the brethern are competent to come to a partition 
among themselves of the property, moveable and immove* 
able, ancestral and acquired ; and according to the Bengal 
school, the widow is not only entitled to share an undivided 
estate with the brethern of her husband,-f- but she may re- 
quire from them a partition of it. Partition may be made 
also while the mother survives. Nephews whose fathers are 
dead, arc entitled, as far as the fourth in descent, to partici- 
liate equally with the brethera. They take per stipes, and 
any one of the coperceners may insist on the partition of his 
share. 

* The law of Benares, on the other hand, prohibits anj' unequal diatri- » 
bution by tlie father of anccsti'al property of wh.atover description, ns well ' 
ns of immoveable property acquired by himelf. At a distri' irion of his 
own personal acquisitions even, he cannot reserve moi'e than two shares for 
himself ; and as the maxim or factum valet does not apply in that school, 
any unequal distribution of real property must be considered as not only 
sinful, but illigal. 

t The reverse is the case, according to the law of Benares. 
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But in all such cnses to each of the father’s wives -who is 
u mother, must be assigned a sh ax’e equal to that of a son, 
•and to the childless wives a sufficient maintenance.* 

To the unman-ied datightors such portions are alloted as 
may suffice for the dtic celebration of their nuptials. 

Any improvement of joint property effected by one of the 
brethern does not confer on him a title to a greater share j 
but an acquisition made by one, by means of his own xvn- 
assisted and exclmsive labour, entitles the acquirer, accord. 
•ing to the law of Bengal, to a double share on partition.t 
If the patdmonial stock was used, all the bi’ethera share 
alike. If the joint stock have not been used,J he by whose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it. 

And where property has been acquired witbout aid from 
joint funds, by the exclusive industry of one member of an 
•undivided family, others of the same family, although they 
were at the time living in coparcenary with him, have no 
Tight to participate in his acquisition. The rule is the same 
with respect to property recovered, excepting land, of which 
:the party fecoveriug it is entitled to a fourth more tJian 
the rest of his bvethern. It.has also been ruled that, if 
lands are acquired partly by the labor of one brotlior, and 
partly by the capital of another, each is entitled to half a 
•share, and that, if they were acquired by the joint labor and 
•capital of one, and by the labor only of the other, two-thirds 

But .iccorilin" to the M-itnhihnnt .md othei- u'orlts current in Ben.n’es 
and the southern provinces, childless u-ives .are also entitled to sh.ares, the 
term rnaUt being interpreted to signify both mother and stop-motlicr, 

■f It w.as accordingly tailed, that where an estate is acquired by one of 
four brothers living together, either with .aid irom joint funds, or with 
personal .aid from tlie brothers, two-fiftlis shoud be given to the acquirer 
and onc-fiftVi to each of the •other three. But accordiu" to the l.aw .as 
cuirent in Beiijircs, the fact of one brother having contributed personal 
labor, while no exertion was made by the other, is not a ground of nis- 
tiiietion. 

Z IVliat constitutes the use of joint stock is not nnfrequentiy very diffi- 
cnlt to diiteriniiie, and no general nilc can be laid down applicable to all 
c.a<;fh iliat may .arise. Kaclt individual case must bo deciued ou its own 
XQonts. 
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should belong to the former, atid one-third to the hatter ; but 
this provision seems rather to be founded on a principle of 
equity, than any specific rule of Hindu law. 

Presents received at nuptials, as well as the acquisitions ^ 
of learning and valour, are, generally speaking, not claimable 
by the brethern on partition. An iindivided residue is not 
subject t') the ordinai-y rules of partition of joint property ; 
in o'.her words, if at a general partition any part of the pro- 
perty was left jointj the widow of a deceased brother will nob 
participate, notwithstanding the separation, but such undi- 
divided residue will go exclusively to the brother. 

Partition may be made without having recourse to writing 
or other formality ; and in tlie event of its being disputed at 
any subsequent period, the fact may be ascertained by cir- 
cumstantial evidence. It cannot always be inferred from the 
manner in which the brethern live, as they may reside appa-" 
rently in a state of union, and yet, in matters of property, 
each may be separate , while on the other hand, they may 
reside apart, and yet may be in a state of union with respect 
to pi’operty. 

VI. — OF THINGS IMPARTIBLE. 

Although by Hindu law, as understood in all the schools,' 
the wealth of the father becomes, at least at his death, divi- 
sible amongest all his sons ; yet there are exceptions to the 
rule, some properties being regarded as in their nature or on i 
the ground of long usage impartible, and others being re- i 
served exclusively to one co-parccner by the title of exclusive | 
acquisition. To the former class belong principalities and ‘ 
extensive zamindaris in the case of great families, when it ' 
is shewn 'that the usage has prevailed for a very long series^' 
of years, sufficient to control the general law of inheritance.* 

* Wit respect to a raj as a principality, the general rule is that it is | 
impartible. ( Baboo Ga/iesh Dull Binyh v. Maharajah Moheshnr Singh. 6 j 
Moore’s Indian Appeals, p. 1S7.) ' 

A Pooli.iin is a tract of country subject to a petty chieftain. It is in the 
nature of a raj. It may belong tp an undivided family, but is not the • 
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VII, — M Alim AGE. 

‘ 2ilarriagc among the Hindus is not only a civil contract, 
but a sacrament ; and an uunianied man has been declared 
to be incapacitated for the performance of religious cere- 
monies. 


subject of partition. It cau be liebl by only one member of the family at 
time, who ia styled the Polligar, the other members of tlm family being 
entitled to a tnaintonanco or allowance out of the estate. 

The impartibility of propeity solf-acqtiircd iiy one of the members of 
an undivided family is so explicitly reebbuized by the older antbovities that 
no doubt could ever biivo rested upon the doctrine so established. Even a 
building erected on the joint estate by one member at bis own expense 
remains his separate acunisitiou, and is not divisible. “A house, garden, or 
the like,” says the author of the Uayabhaga (chap, ii., sec. vi , verse 30,) 
“which one of the eo-Iieir.s ha.s constructed within the site of the dewlling 
house during the father’s life-time, remains liis indivisible property, for his 
father has absented by not forbidding the constructm of it,” 

The gains of science are also excluded from partibility. But the ordinary 
gains ot learning or science, which have been taught at the expense of 
the family-fund, are subject to p.irlition. 

Plaees^pf worship and sacvitice aie impartible. To divide buildings used 
for {Tiose’purposcs would bo to render them utterly unsuitod for the j)ur- 
posca and objects for which they arc intended. Parties joinily entitled 
to the use of aitch buildings “can enjoy their turn of worship, unless they 
can agree to a joint Avorship, and anyiiifringomeiit of the right to a turn in 
the worship cau bo redressed by a suit,” “We cannot,” said the High 
Court of Bengal, “poi'init the object for which they were erected to be 
neutralized by dividing them ” 

, iJewuttur lands also ai-e inipartiblo. Those for Avliose benefit they are 
dedicated can l>y consent from separate vcligious catahlisbmcnts, and assign 
to each a pnlla or liirn of worship. (Ehhr wkJoiv of lloja ChuUer Seia v. 
Yottager jeii/ow of difto, .Select Reports, new edition Vol. i p. 239.) 

With regard to oirccts ivbich .are not liable to pnitition, the autlior of 
the Mituksbava iiuotes the text of Yajnavalkya (blitakshara, chap, i,, 
.sec. iv., verse 1) ; — Wli.atcver else is acquired by the co-parcuner binisclf 
' Avitliont detriment to the father’s estate, as a present from a friend, or a 
’ gift at nuptiiila, does not apnertain to the co-heirs, nor shall he who re- 
'i,covers hereditary property which had been taken atvay give it up to the 
■parceners, nor what has been gained by science.” 

Again, tlic.ornainents an<l clothes worn by each person are exclnsivoly 
his, liut what has not hoeii used is common and liable to partition, 
(Mitakshara, chap, i., sec. iv., verso 19.) 

Again, what is obtained thiough the father's favonr is exempt from 
p.;irtitioii according to a text of Yajanv.alkya, “Efleets which have been 
given by the father or i y the mnther belonging to him in wboin tboy' woro 
hc.stowed.” (Mitaksliava ebap. i , sec. iv„ veise 2S, and sec. vi., verse 1,3.) 

Self-acqnirvd property is exempt from partition, provided it be acquired 
Avithout detriiiicnt to, or use of. the joint estate. So also articles of personal 
nsc, and tilings whicii arc in their nature indivisible, such a.s a common 
road are exempted. 

.limutayuiiiina tipcats in the sixth chapter of tho Dayabhaga upon the 
subject of impart ihtlity,_ and eninnovates the folloAA'ing as exempt from 
partition; (1) fhe gains of science obtuined from displaying and ni.ak- 
iug kuoAvu ones own Ituowlcdgc ; (2) gains of valour; (S) Avealth received 



OF THE IIIKDXT LAW. 


xxvii 


Tliere are eight forms of marriage; the Bralnnn, Daiva) 
Arsha, Prajapaiya, As^ira, Gandhaiva, Palslmha, and' 
Paisacha* 

The relations with whom it is prohibited to contract ma- 
trimony are thus enumerated by Menu : — “She who is not 
descended from his paternal or maternal ancestors within 
the sixth degree, and who is not known by her family name 
to be of the same primitive stock with his father and mother, 
is eligible by a twice-born man for nupfials and holy union.” 

Adultery is a criminal, as well as a civil, offt-nce, and an 
action for damages as preferred by the husband seems to life 
against the adulterer. 

In all cases, and for whatever cause (except adultery), a 
wife may have been deserted, she is entitled to sufficient 
maintenance. + 

Coverture incapacitatfs a woman from all contracts,^ with 
certain exceptions. - 

on account of inarringe at the time of accepting a bride ; (4) items of pro- ^ 
perty required for personal use. Again, '“a house, gaiden, or the like, 
which one of the eo-heirs had coitstnictcd within the site of the dwelling- 
place during his father’s life-time, remains his indivisible pi’opcrty, for Ins 
fatlicr has assented by not forbidding the constniction of it.” 

* Tho first four forms are peculiar to the Brahminical tril)o ; the fifth 
to Vaisyas and Sudraa : the sixth and seventh to the Kxhatryn ; and the 
last is reprobated for all. In the Brahma nuptials, the damsel is given 
(by .the father) when he h.is decked her as oleg .ntly as he can, to the 
iiridogroom; whom he has invited ; in the Daiva, to the priest employed 
in performing the s-acvifice ; in tho Arxhn. to the bridegroom, from whom 
he receives (for religious puiTJuses) a hull and a cow. When the fat neri 
gives her to a suitor, saying 'perform all duties together,’ tho marriage isl 
named Prajapata or A'oyu, and a son iiroduoed by it confers purity on i 
himself and on six descendents in the male liite : an Asnra niariiage is ', 
contracted by receiving property from the bridegroom ; a GuiMarva. by 
reciprocal amorousagreement ; a Bakehasa, by seizure in war ; a Paischaha, i 
by deceiving the damsel. 

In the event of a man forsaking his wife without just cause, and 
marrying another, he shall pay his first wife a sum cqu.-il to the expenses 
of his second man-iage, provided she have not received any etridhun, or 
make it up to her, if siie have ; but he is not required in any case to 
assign more than a third of his pioperty. 

Among tho many faults for which a wife be lawfully deserted, the 
chief are, bjirroiiness, iiis.inity, adultery, wasteof^her husband’s property, 
druukeniipssraii inciir.atjloli«id,grievous malady (.as leprosjr and tlio like), 
and degradation from c 'Ste. 

i Blit those contracts are valid and binding, which are made by wives, 
the livelihood of avhoso husbands chiefly depends upon their labour ; so 
also are those made for the support of the family during the ab.sence or 
disability, mental or corporeal, of the husband. But the correct opinion 
seems to be that, except in cases where, by the Hindu as by the Englihli 
law, she niaj' bo reasonably taken to havo dontracted merely as the agent 
or seivaut of her hiishaiid, she is fully capable of entering into any hiuful 
coutr.act, whether she has separate property or not. 
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YIII— ADOPTION* 

In the present age, two. or at the most three, froms of 
■adoption only are allowed: »he Datt^i^or sou given, -the 
.Kritiina t or son made, and the DmjanmsTinyana or son of 
both fathers. The Duttakd and the JCl'iiriind J are the most 
common. 


* A son of any description should be anxiously .adopted by one who has 
no male issue, for the funeral cake, water, and solemn rites, and for the 
celebrity of his name. The following texts of Menu contain some of the 
veyiiisite conditions for the adoption of a son : — 

“ He whom his father, or mdherwitli her husband’s assent, gives to 
another .as his son, provided that the donee have no issue, if the boy ho of 
the same class, and afT-ctiouat-ily disposed, is considered ns a sou given, 
thegihbeitt'j eunfirmed bij iminng Wklei'." "He is cuusiilei-ed as a son 
made or adopted, whom a man takes as his own son, tlie boy being oqjial 
in class, endued witn filial virtues, acquainted with the merit of perforin- 
mq obaeipiies to hU adopter, and with the sin of omitting them.” 

+ The Kritim'i fonn of adoption.— It prevails only in Mithila. Thi® 
form ro(iuiros no ceremony to complete it, and is iiistautanooiisly perfect' 
od by the offer of the adopting, and the consent of the adopted, perty. 
Tlierc is no restriction except as +o tribe, it being requisite that the tribe 
of the adopting father and the .idoptedson be the same. There is no limit 
.as to age, and no condition as to the performance of ceremcnies, so much 
so that it has been said that a man may adopt his own brother, orevenhiis 
own father. But ho, as wall as his issue, continues after the adoption to ■ 
be considered a member <>f his natural family, and he t ikes the inhc ri- 
taiice both his own family and that of his adopting father. Another 
peculiarity of this spooics of adoption is, that a person adopted in this 
iTOin by the widow does not theieby become the adopted son of the 
husband, even though the adoption should have been permitted by the 
Juisbaud ; and tho express consent of the person nomiiiated for the adop- 
tion must bo obtiiined during tlio life-tiine of the ailopthig mrty. This 
relation of Krilrima sou extends, as has already been observe^ to the con- 
tracting parties only ; and the son so adopted will not be considered tlie 
grandson of the adopting father’s father, nor will the sou of the adopted be 
considered tlie grandson of his adopting father. 

• + Tho Divyrtinwhaiiona, — In this peculiar species of adoption, the 
1 adopted son still continues a member of his own family, .and partakes of the 
' estate both of his natiir-al and adopting father, and, so inheriting, is liable 
j for the debts of each. To this form of adoption tho prohibition as to the 
\ gift of an only son does not apply. It may take place either by special 
agreement that the boy shall continue son of both fathers, whim the son 
adopted is termed Xili/a Diopamris/iap/tna /or otboihrise, when the ceremony 
of tonsure may have boon performed in his natural family when he is 
designated Atttfyd Dwyimnnhaynmi i and in this latter case, the connection 
between the adopting and the adopted parties endmos only .during the life- 
\ I”"®.**! tb® adopted. Ills children i-cvert to their natural fiimilv. With a 

tlcgitnmitc son Piibscquontly bom, the Dtcyaiiuuhayana takes half a share of 
•Ins adopting father s proiicrt^'. 
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It is an universal rule in Bengal and Benares, that a j 
woman can neither adopt a son, nor give awaj' her sou iii j 
adoption, without the sanction of her husband previously ob* I 
taiued.* The competency of a widow to adopt a son. with i 
the sanction of her husband expressed before his decease, is 
iully established.f It has been ruled that in the case of an 
adoption made by a widow without having obtained the con- 
sent of her liusband (or in which the adopted son shall not 
have been delivered over to her by either of his parents, but 
'only his brother) the adoption is invalid. It is required tliat 
the party adopting should be ^destitute of a son and son’s 
son, and son’s grandson ; that the party adopted should 
• ne'thei^be the only nor^he eldest son, nor^an older relation, 
such as the paternal or maternal uncle ;ithat he should be of 
the same tribe as the adopting party r^tiiat be should notj 
be the son of one whom the adopter could not have married, j 
such as his sister’s son _ or daughter’s son.J It is lastly i 
requisite that the adopted son should be initiated in the | 
name of the famil}’’ of the adopting party, with thepj’escrifteci ' 
form&nd 8olcinnitie/i.% 

* But it does not appear ttiat the prohibition in Mitliiln, tvhich prevail, 
against her receiving a son in adoption according to_ the DaUaka forms 
even ivith tlio provinus sanction of her husband, he being dead, extends to 
her receiving a boy in adoption according to tlie krifrima form: and tlic 
son so adopted will pevforai her obsequies, and siiecoed to her peculiar pro- 
perty, though not to that of her deceased husband It is not uncoininnu in 
the province of Mithila for the fliusbaiiU to adopt one Kritrima son, and 
the wife another. 

t According to the law of the western provinces, a woman can adopt 
a son, with the sanction of her luisband’s kindovd, after his dcatii. 

t This last rule, however, applies only to the tlireo super ior classes, and 
does not extend to iSudras. 

§ The adoption being once completed, the son adopted loses all claim r 
to the property of his natural family, but he is estranged from his own 
family only partially; for the purposes of mawiago, mourning, &c., he 
is not considered in the light of a stranger, and the prohibited ilegrces 
continue in full force as if he had never been removed. His own fnmdy 
have no claim whatever to any property to whicli he may have succeeded. 
He becomes (with the exception .above noticed) to all intents and purposes 
a member of the family of his adoirting father. 

J) 
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If a tnan has a son, anfl the son of an elder son deceased 
he may give tlie former away in adoption. Two persons 
cannot join in the adoption of one son. A notion seems' to 
have prevailed, that two brothers might ad<)pt the same in- 
; dividual; but this is entirely erroneous. It is clear that a 
man having adopted a boy, and that boy being alive he can- 
not adopt another It seems to be admitted that a man 
having a legitimate son may not only authorize his wife to 
adopt a son after his deatl), failing such legitimate son, but 
also, failing the sou so adopted, to adopt another in his stead;- 
and it has also been ruled that authority to a wife to adopt 
in the event of a disagreement between her and a son of the 
husband, then living, will not avail ; though authority to 
adopt, in the event of that son’s death, would be valid.* 

The adopted son succeeds to his adopting father’s pro- 
perty collaterally as xoell as lineally, and excepting the case 
of Dwyamiushayana, is excluded from participating in his- 
natural father’s property. He has also no legal claim to 
the property of a Bandha or cognate relation, e. g., an 
adopted son cannot inherit the property of his adopting 
mother’s father. 

A boy adopted by a widow with the permission of her late 
husband has all the right of a posthumous - son, so that a 
sale made by her to his prejudice of her late husband’s pro- 
perty, even before the adoption, w'ill not be valid, unless 
made under circumstances of inevitable necessity. 

The question as to the proper age for adoption has been 
much discussed; and the most correct opinion seems to be 
that there is no defined and universally applicable rule as to 

* hi the case of a Hindu of Bengal dying in his farther’s !ife-timo 
without issue, but Iraving a v.-irto-vv authorised lo .adopt a son, if such 
adoption lie wade by the widow, u-ith the knowledge and coiib-ent of lier 
deceased husband’s father, at any time before ho shall ls.a,ve nifidc any 
other l(g.-il disposition of the property, or a son shall liave born to 
his daughter in lycdlock, no sncli .subsequent disposition or birth shall 
invalidate tlic claim of the sou so adopted to the inhcritanco. 
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the age bej^ond which adoption cannot take place, so Ion*' as 
slie initiatory ceremmu Lof t onsure according to ono opinion, 
and of iiiTOsHrure according to another, has' not been per- 
formed in the family of the natural father. 

According to the Dattaka Mimansa the period fixed be- 
yond which adoption cannot take place is the age of five- 
years. 

In the Dattdloft Ghandrica the period fixed for adoption 
is extended, with respect to the three superior tribes, to their 
investiture with the characteristic chords, which ceremony is 
termed Upanyana, and is subsequent to that of tonsure or 
Ghurakamna ; and with respect to Sudi*as, to their con_ 
trading marriage. But investiture in the one case, and 
m.-irriage in the other, must be performed in the family of 
the adopting father. It should be observed, however, that 
where the ceremony of Umnyana has once been performed, 
an insurmountable bar to adoption is thereby immediately 
created. 

" Although it may be asserted that, generally speaking, there 
are only three forms of adojition allowable in the present age, 
yet the rule should be qualified by admitting an exception 
in favour of any particular usage which may be proved to have 
had immemorial existence. Tims, it appears that the Gos- 
wamis, and other devotees who lead life of celibacy, buy 

• children to adopt them in the form termed Krita, or son 
bought; and that the practice of appointing brothers to raise 
up male issue to deceased, impotent, or even absent husbands, 
still prevails in Orissa. 'I’he son so produced is termed 
Kshetraja, or son of the wife ; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri- 
mony of their adopting fathers in places where the lex loci 
would justify the affilation. 
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IX.— MINORITY. 

Minors* aro, umlev the protection of the law, favoured in 
all things which are for their benefit, and nut projvAcliced by 
anything to their disadvantage. 

A question arose whether the debts of a father become 
payable out of his assets, even in the hands of his heir (who 
is a minor), on demand from the guardian ; and it was deter- 
mined that, according to the invariable practice of the Courts, 
no plea of minority could be listened to, or any other doc- 
trine recognized than that the estate of a Hindu of Bengal 
becomes liable at his death for hj.s just debts, especially 
■where he has pledged his land as security for those debts, 
®^nd that this power of selling outright or conditionally any 
part of or all his lauded propertj' could not be questioned. 


* A father ia rocognizetl as the legal guardian ofliis children, where 
ho exists ; and whete the father ia dead, the mother may ussiirae the 
gum dianship : but whore the duties of manager and gnardiau are united, 
she is, in the exercise of the former capacity, necessarily subject to tlie 
control of her husband's rolatioua : and with respect to the minor’s person 
likewise, there are some a< ta to which she is incompetent, snob as the 
perform.'vnoe of the several initiatory rites, the nianagcment of which 
rests with the paternal kindred. In default of her, an elder brother of a 
miiiur is competent to assume the guitrdiansbip of liim. In default of 
such brother, the patciiial relations geiiuially are eiitiiled to hold the 
office of guardian •, and, failing such relatives, the ofliee devolves on the 
miiternnl kinsmen, according to their dcgicc of pioxiinity ; but tlie 
appointment of guardians universally rests with .the ruling power. 

The guardianship of a female (whether she be a minor or an adult), 
until she be disposed of in mavriage, rests -wilh her father ; if lie be de.id, 
with her neaivst paternal relations. After her innri'ingc, a woman ia 
. subjected to the control of her bn-band’.s faunly. In the fii-st instance, 
her husband is her ginu-dian ; in default of him, her sons, grandsons, and 
great-graiidsons, are competent to assume the guardi.'iiisliip ; and in 
default of them, her Iiv.sband's heirs generally, oi' tbose who are entitled 
to inherit his estate afier her death, arc coinpeteut to exercise the duties 
of giiaidian over herself and lior propeity. On failnre of hei hushaiul’s 
hetrs, h«v paternal relatiuns are her gunnlians ; and, failing them, her 
inatei'iiiil kindred. In point of fact, females are kept in a continual 
state of pninlage. 
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X.— WIDOW’S RIGHTS AND POWERS. 

A widow iiihcritiiig her husband’s propei’ty has not an ab- 
soiiite proprietaiy right, but she is only a holder in trust for 
certain uses, and, should she make waste, they who have the 
rovensionary interest have clearly a right to restrain her from 
doing so. But she is allowed to alienate hy'sale an}^ part or 
the whole of her husband’s propert}' as maj' be necc.ssary^ for 
the payment of his debts^ for her own subsist.ence,rfor the 
support of her husband’s faniily,Hor the performance of ex- 
equial tiles, jfor the benefit of l/is soul, and^for the payment 
of the Government rev emie, with or without the consent of 
her kinsmen or next heirs. In all other instances the con- 
sent of her husband’s next heir is absolutely nece.ssary. 
Those of the nearest relations of the husband are alone en- 
titled to inherit who survive the widow, and not the heirs of 
those who lived at the time of her husband’s death, but died 
during the' widow's life time. If a widow, having succeeded 
her husband, shouiW dispose of his property by gift or other 
alienation with the sanction of her husband’s next heir, 
and the heir consenting die before the widow, then the heir 
■who succeeds in default of the c •usentiiig paviy, on the 
■widow’s death, cannot question the validit}'^ of such an aliena- 
tion ; for the rule is, if any alienation of a widow’s inherited' 
property take place with the consent of the then living lieir 
its validit}^ cannot be questioned hereafter even bj' the con- 
tingent next heir. 
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XI.— MAINTENANCE. 

\ 

The persons entitled to maintenance are : — (I) The 
member.^ of the undivided family, their wives and children, 
(2) persDUS who from some mental or bodily defect are 
unable to inheirt, (3) illegitimate sons, when not e))titled 
as heirs, (4) p^rsous taken in adoption, whose adoption 
ha.s proved invalid, or who have bee»J deprived of their full 
rijilits by the subsequent birth of a legitimate son, (5) con- 
cubines when analogous to female slaves who in former 
times were recognized as members of a man’s family, (6) wi- 
dows, (7) wives, (8) parents including the step-mother, and 
mother-in-law, (9) sister or stop-sister nntd her marriage, or 
if her husband’s family be unable to support her, and ilO) 
minor children, — (sec Mayne, s, 374). 

As to how the widow’s maintenance is to be provided for, 
Simnga* says, “ It may be supplied by an assignment of land’ 
or an allowance of money ; in either case proportioned to her 
support, and that of those dependent upo 4 i,hei’, includng the 
performance of charities ami the discharge of religious obliga- 
tions; and this always, with a reference to the amount of the 
property, so as, at the utmost, (as has been said,) not to exceed 
a son’s, or other parcener’s share. In whatever way the pro- 
virion is made, cave should be taken to have it secured* 
The manner of doing this is discretional’}', there being no 
special law, directory herein. Whether, in estimating her 
tStridkana on the occasion, her clothes, ornaments, and the 
like, are to be taken into account or only .such articles Of 
her property as are productive of income to her, .or con- 
ducive to her suhsislance, docs not distinctly appenr; though 
tlie restricting the account to the latter would seem to be 
reasonable, considering the object. An opinion, that her 
miiintenancc should be independent of her peculiar property, 
S.'S unsupported.” 


p. 171, fourth edn. 
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CHAPTER I. 

OF PROPRIETARY RIGHT. 

Pboperty, according to the Hindu law, is of four descrip- 
tions, real, personal, ancestral, and acquired. I use the terms 
real and personal in preference to the terms moveable and 
immoveable, because, although the latter words would fur- 
nish a more strict translation of the expressions in the origi- 
nal, yet the Hindu law classes, amongst things ithmoveable, 
property which is of an opposite nature, such as slaves and 
corrodies, or assignments on land.* In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India. The vari- 
ous modes of acquisition', as occupancy, birth, gift, purchase, 
•and the like, have been detailed and commented on with all 
the elaborate minuteness peculiar to the Hindu jurists.'f' It 
seems sufficient here to inquire into the nature of that pro- 
perty which is created by birth, for to this source must 
be traced all the impedimenta which exist to alienation ; 

• Jim. Va, cited in Dig., vol iii., page 84. 

. + Is property ineteded in the seven 'categories, substance and the rest 
)r is it distinct therltfrom 1 Jagannatlia in the Digest, yol. it, page BOB : 
ind ownership, in opinion, following the Nyaya. doctrine, "is _n relation 
between 'cause an^SSset, attached to the owner who is predicated, of 
particnlnr substance anv^ibsisting in the'substanco by connection with the 
prcdicablo." 
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a man without heirs having an absolute and uncontrolled 
dominion over his property, by whatever means acquired. 
That an indefeasible, inchoate right is created by birth, 
seems to be universally , admitted, though much argumenta- 
tive discussion has been used to establish that this alone is 
not sufficient to create proprietary right. The most approv- 

ed conclusion appears to be, that the inchoate right arising 

of in* 1 . / 

beritancebow fj*om birth, and the reliaquisametit by the occupant (wnetner 

created effected by death or otherwise), conjointly create this right ; 

the inchoate right which previously existed becoming per- 
fected by the removal of the obstacle, « that is, by the death 
of the owner (natural or civil), or his voluntary ahandon- 
ment.^- In ancestral real property, the right is always limit- 
ed ; and the sons, grandsons, and great grandsons of the occu- 
pant, supposing them to he free from those defects, mental or 
corporeal, which are held to defeat the right of inheritance,! 
are declared to possess an interest in such property equal to 
that of the occupant himself ; so much so, that he is not at 
liberty to alienate it, except under special and urgent cir- 
cumstances, or to assign a larger share of it to one of his 


* Sricrithna, cited in the Digest, vol. ii., page 617.' 

t The fact of the ancestor being missing for a period exceeding twelve 
years constitutes a legal title to saccession on the part of the heirs. This 
doctrine was recognized in a case decid^ by the Sadder Dewanny Adawlat 
on the 2oth of April 1820 f Reports, vo. iii., page 28), wherein it was deter* 
mined that twelve years should be allowed for the re-appearance of a miss* 
ing person, after which his death will be presumed ; bat some authorities 
maintain that the period varies with reference to the ago of the TwiBging 
person. See note to Case 7, vol. ii., page 9. 

Various diseases and vhrions offences have been declared by the Hindu 
legislators to bo of such a nature os to disqualify for inheritance. It is 
problematical how far our courts would go in support of objections which 
must in some instances be deemed irrational prejudices. The only reported 
case in which the question has been agitated, may be found in the Ben<>’&l 
Reports, pages 108 and 267, vol. ii. j and in the Bombay Reports, page 411, ' 
vol. i., there is a case reported, in which a widow’s claim to her husband’s 
estate was disallowed on account of her blindness. For an enumeration of 
the disqualifying touscs, see Digest of Hindu Law, pago 298, vol. iii,, and 
Hlem. Uin. Law. App,, page S36 ri ssg., and the chap. vol;ii., treating of 
Exclusion fto^ Inheritance, to the note in which an enumeration of tho 
several disqualifying circumstances has been ^ren. 
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descendants than to another.* With respect to personal pro- 
perty of every description, whether ancestral or acquired, 
and with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or dis- 
tribution which he may think fit, subject only to spiritual 
responsibility. j* The property of the father being thus re- 
stricted in respect of ancestral real property, and wills and tes- 
taments being wholly unknown to the Hindu law, it follows, 
for the sake of consistency, that they must be wholly inope- 
rative, and that their provisions must be set aside, where they 
arc at variance with the law ; otherwise, a person would be 
competent to make, a disposition to take effect after his death, 
to which he could not have given effect during his lifetime.J 
A will is nothing more or less than “ the legal declaration 
of a man’s intentions, which he wills to be performed after 
his death ; ” but willing to do that which the law has prohi- 
bited cannot be held to be a legal declaration of a man’s in- 
tentions. There may be a gift in contemplation of death, but 
a will, in the sense in which it is understood in the English 
law, is wholly unknown to the Hindu system ; and such gift 
can only be held valid under the same circumstances as those 
under which an ordinary gift would be considered valid. 
What may not be done inter vivos may not be done by will. 
Of this description is the unequal distribution of ancestral 
keal property. There are certain acts prohibited by the law, 


• Jagannadia in Dig., voL iii., page 46. 
t Vrihaspati, Dig., vol. iii., page 32. 

J Fora more full discussion of the right of a Hindu to make a will, 
ECO considerations on Hindu Law, p. 320, wherein the opinion of Mr. 
Colcbrookc is introduced, to which the doctrine here laid down is con- 
formoblo. Sec also the case of Huree Bullubh Gungarnm v. Koshor.am 
Shcodas, Bombay Reports, vol. ii., page G, in which the pica of a will in 
opposition to the claims of heirs was treated ns inadmissible and repug- 
nant to the Hindu law, and the case of Sobharam Sumbhoodas v. Fnr- 
mnnund Bharechund, ibid,, page 471 ; also the case of Musst. Goolauh 
V. Mnsst. Phool. vol.- i , page 151 ; and that of Gnngaram Viswnnath 
V. Tappco Baee, ibid., page 372, and of Tooljarnm Hurjeevun v. Hurbbe- 
ram and another, ibid., 380 ; also App. Elom. Hin. Law, p. 0 el pauUn. 
and p. 106 el >eq. ■ 
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■which, however, if carried into effect, cannotl according to 
the law of Bengal, he set aside, and which, 'though immoral, 
and (in one sense of the word) illegal, cannot be held to he 
invalid. For instance, a father, though declared to have 
absolute power over property acquired by himself, is prohi- 
bited from making an unequal distribution of such property 
among his sons by preferring one or excluding another with- 
out sufficient cause. This has been declared in the Ddya- 
bhdga to be a precept, not a positive la\r ; and it is therein 
laid down that a gift or transfer under such circumstances is 
not null ; “ for a fact cannot be altered by a hundred texts.” 
There is nothing inconsistent in this, as the doctrine is 
rather confirmatory of the texts which declare the absolute 
nature of the fathei^s power over such property ; but it has 
been held to extend to the legalizing of an unequal distri- 
bution of ancestral real property, and thereby interpreted in 
direct opposition to a positive law, which declares the owner- 
ship of the father* and the son to be equal with respect to 
this description of property. But it cannot legitimately 
bear such a construction. It cannot be held to nullify an 
existing law, though it may be construed as declaring a ‘pre- 
cept inoperative with reference to the power expressly con- 
ferred by the law, or, in other words, to signify that an act 
may be legally right, though morally objectionable. Thus, a 
coparcener is prohibited from disposing of his own share of 
joint ancestral property ; and such an act, where the doc- 
trine of the Mitdeshara prevails (which does not recognize 
any several right until after partition, or the principle of 
factum valet), would undoubtedly be both illegal and invalid. 
But, according to the Ddyabhdga, which recognizes this prin- 
ciple, and also a several though unascertained right in each 
coparcener, even before partition, a sale or other transfer 
under such circumstances would be valid and binding, as far 
as concerned the share of the transferring party. In the 
case of Bhowaneepershad Goh versus Idusst. Taramunee, it 
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was’ determined by the Sudder Dewanny Adawlut that, 
according to the Hindu law as current in Bengal, a copar- 
cener may dispose of, by gift or otherwise, his own undivided 
share of the ancestral landed property, notwithstanding he 
may have a daughter and a daughter’s son living ;* * while in 
the case of Nundram and others it was determined that, ac- 
cording to the law as current in Behar, a gift of joint un- 
divided property, whether real or personal, is not valid, even 
to the extent of the donor’s own share.f I am aware that 
cases have been decided in opposition to the doctrine for 
which I here contend. These I propose briefly to notice. 

The first on record is that of Bushihlal Dutt and Hurnaul Cases cited 
Dutt, executors of the will of Mudunmohun Dutt versus dootrSe of^'*** 

Oheytunchurn Dutt, cited by Sir Thomas Strange, in his wills and un- 
■' •> a equal distri- 

Elements of Hindu law4: He states, that the case was butlons. 

decided about the year 1789 ; that the testator, a Hindu, ' 
the father of four sons, and possessed of property of both 
descriptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of what he possessed to 
the two younger ones, to the disherison of the two elder, of 
whom the second disputed the will ; that on reference to the 
pundits of the court, they^ affirmed the validity of the will, 
their answers being short; and that Sir W. Jones and Sir 
■Robert Chambers concurred in this determination. The 
author of the Elements adds; "The ground with the 
Pundits probably was (the Bengal maxim), that, how- 
ever inconsistent the act with the ordinary rules of inhe- 


* Sndder Dewnnny Adawlnt Reports. toI. Hi., pegc 138. The same 
doctTinc vras held in the case of Romkunhai Rai and others v. Bung- 
chnnd Bnnhooje.a, ibid. 17, and tho subject is more fully’ discussed by 
Mr. Oolcbrooke in a note to vol. i., pp. 47 and 117. 

t Case of Nundram and others v. Kashee Pandc and others, Sudder 
Dewnnny Adawlnt Reports, vol. ill., page 232. The same doctrine was 
held in tho ease of Oomnn Dutt v. Kunhia Singh, ibid. 144. 

t Page 262. 
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ritance and the legal pretensions of the parties, hemg done, 
its validity was unquestionable.” To this it can only, be 
answered that the motives which actuated the Pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only ; and that, if such 
motives are allowed to operate, there must be an end to all 
law, the maxim factum valet superseding every doctrine, 
and legalizing every act. The particulars of the case not 
having been stated, it cannot with safety be relied on as a 
precedent. 

The second case is that of Eshanchund Bai ' versus 
Eshorchund Bai, decided in the S udder Dewanny Adawlut 
on the 23rd of February 1792.* In that case it was held 
that a gift, in the nature of a will, made by the zemindar 
of Nuddea, settling the whole of his zemindaree on the 
eldest of his four sons, subject to a pecuniary provision for 
the younger ones, was good. The Pundits are stated to 
have assigned six reasons for this opinion, not one of which, 
except the last, appears entitled to any weight. The last 
reason assigned, namely, that a principality may lawfully and 
properly be given to an eldest son, is doubtless correct', and, 
taking a zemindaree in the light of a principality, is appli- 
cable, and would alone have sufficed to realize the transaction. 
A principality has, indeed, been enumerated among things 
impartible. But, with respect to the other reason assigned, 
they may be briefly replied to as follows. To the first, that, 
" according to law, a present made by a father to his son 
through affection, shall not be shared by the brethren,” it may 
be objected that this relates to property other than ancestral, 
over which the father is 'expressly declared to have control. 
To the second, " that what has been acquired by any of the 
enumerated lawful means, among which inheritance is one, 
is a fit subject of gift,” that this supposes an acquisition in 


*Suddcr Dcwauny Adawlut RoportE, vol. i., page 2. 
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■which no other person is entitled to participate, and not the 
case of an ancestral estate, in which the right of the father 
and son has been declared equal. To the third, "that a 
co-heir may dispose of his own share of undivided property, ” 
that his right to do so is admitted ; but this does not include 
his right to alienate the shares of others. To the fourth, 
“ that although a father be forbidden to give away lauds, 
yet if he nevertheless do so, he merely sins, and the gift 
holds good,” that the precept extends only to property over 
which the father has absolute authority, and cannot affect 
the law, which exptetsly declares him to have no greater 
interest than his son in the ancestral estate. And to the fifth, 
" that Raghwnandana in the Ddyatatwa, restricting a father 
from giving lands to one of his sons, but clothes and orna- 
ments only, jis at variance with Jimviavahana, whose doc- 
trine he espouses, and who only says that a father acts 
blameably in so doing,” that no such variance in reality 
exists. In addition to the above, it may be stated, that the 
suit in question was brought by an uncle against his nephew 
to recover a portion of an estate which had previously de- 
volved entire on the brother of the claimant, and which, 
it appeared, had never been divided.* 

The third case is that of Bamkoomar Neaee Bachesputee 
versus Kishenkinker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 24th of November 1812.'f In 
that case it was maintained that the gift by a father of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act ( although an immoral 
one), according to the doctrine received in Bengal. To refute 
the opinion declared by the Pundits on that occasion, it is 
merely necessary to state the authorities quoted by them, 
which would have been more applicable to the maintenance 

* See Appendix Elem. Hin. Law, page d37.^_ 

t Sudder Dewanny Adawlut Rcpoite, toI. ii., page 42. 
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of the opposite doctrine. The following were the authorities 
cited in support of the above opinion; 1st. The text of Yislutm 
cited in the Ddyahlidga ; “ When a father separates his 
sons from himself, his will regulates the division of his own 
acquired wealth.” 2d. A quotation also from the Ddya- 
bkdga : “ The father has ownership in gems, pearls, and other 
moveables, though inherited from the grandfather,' and not 
recovered by him, just as in his own acquisitions, and has 
power to distribute them unequally ; as Tdjnyawalcya, 
intimates : ‘ The father is master of the gems, pearls and 
corals, and of all (other moveable property) ; but neither 
the father nor the grandfather is so of the whole immove- 
able estate.’ Since the grandfather is here mentioned, the 
text must relate to his effects. By again saying, “ all” after 
specifying* gems, pearls, &c’., it is shown that the father has 
authority to make a gift or any similar disposition of all 
effects, other than land &c., but not of immoveables, a cor- 
rody, and chattels (i.e. slaves) ; since here also it is said 
* the whole,’ this prohibition forbids the gift or other aliena- 
tion of the whole, because immoveable and similar posses- 
sions are means of supporting the family. For the main- 
tenance of the family is an indispensable obligation, as Menu 
positively declares ; * The support of persons who should be 
maintained is the approved means of attaining heaven ; but 
hell is the man’s portion if they suffer.’ Therefore (let a 
master of a family) carefully maintain them. The prohibi- 
tion is not against a donation or other transfer of a small 
part, not incompatible v/ith the support of the family ; for 
the insertion of the word ' whole’ would be unmeaning (if 
the gift even a small part were forbidden). The text of 
Ydjnyawalcya cited in the Prayushchitta-viv^ : “ From 
the non-performance of acts which are enjoined, from the 
commission of acts which are declared to be criminal, and 
from not exercising a control over the passions, a man incurs 
punishment in the next world.” An examination of the 
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authorities above quoted, as given by the law-officers in the 
case in qu^tion, will make it evident that they are totally 
insufficient for the support of the doctrine to which they 
were intended to apply. 

The fourth case is that of Sham Singh versus Musst. TJm- 
raotee; decided in the Sudder Dewanny Adawlut on the 28th 
of July 1813,* on which occasion it was determined that, by 
the Hindu law as current in Mithild, a father cannot give 
away the whole ancestral property to one son to the exclu- 
sion of his other sons. The author of the ’’Considerations on 
Hindu law,” commenting on this decision, infers that the 
Sudder -Dewanny Adawlut would not have entertained any 
doubt as to the validity of the gift, had it depended irpon 
the law as current in Bengal ; but there seems to be no other 
ground for this inference than the erroneous doctrines laid 
down in the two previously cited cases, together with the 
fact of the parties having disputed as to which law should 
govern the decision. 

The fifth case is that of Bhowannychurn Bunhoojea versus 
the Heirs of Ramkaunt Bunhoojea, which was decided in the 
Sadder Dewanny Adawlut on the 27th of December 1816,-I- 
and in which cose it was ruled, that an unequal distribution 
made by a- father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distri- 
bution of property acquired by the father, and of moveable 
ancestral property, if made under the influence of a motive 
which is held in law to deprive a person of the power to 
make a distribution. The question as to the father’s power 
was thoroughly investigated on this occasion. , There being a 
difference of opinion between the Pundits attached to the 
Sudder Dewanny Adawlut, the following question was pro- 
posed to the Pundits of the Supreme Court, Tarapershad and 

• Sndder Dewanny Adawlut Reports, vol. ii., page 74 , 

t Ibid, page, 202, 


2 



10 


OF rROPRIETAIlY RIGHT. 


Mrityoonjyec, to Nurahurree, Pundit offche Calcutta Provincial 
Court, and Ramajya, a Pundit attached to the College of Fort 
William : “ A person whose elder son is alive, makes a gift to 
his younger, of all his property, moveable and immoveable, 
ancestral and acquired. Is such a gift valid according to the 
law-authorities current in Bengal, or not ? and if it be invalid, 
is it to be set aside ?” 

The following answer, under the signatures of the four 
Pundits above mentioned, was received to this reference 
“ If a father, whose elder son is alive, make a gift to bis 
younger of all his acquired property, moveable and immove- 
able, and of all the ancestral moveable property, the gift is 
valid, but the donor acts sinfully. If, during the lifetime of 
an elder son, he make a gift to his younger, of all the ances- 
tral immoveable property, such gift is not valid. Hence, if 
it have been made, it must be set aside. The learned have 
agreed that it must be set aside, because such a gift is d/o7'- 
tiori invalid ; inasmuch as^he (the father) cannot even make 
an unequal distribution among his sons of ancestral immove- 
able property ; as he is not master of all ; as he is required 
, by law, even against his own will, to make a distribution 
among bis sons of ancestral property not acquired by him- 
self {i.e. not recovered) ; as he is incompetent to distribute 
such property among his sons until the mother’s courses 
have ceased, lest a son subsequently born should be deprived 
of his share ; and as, while he has children living, he has no 
authority over the ancestral property. 

“ Authorities in support of the above opinions. 

1st. Tislinu, cited in the DdydbMga : — “ His will regu- 
lates the division of his own acquired wealth.” 2d. YdiJ- 
nyawalcya, oited in the Ddyalihdga : — “ The father is 
master of the gems, corals, pearls, and of all other moveable 
property.” 3d. Ddyablidga : — ” T)ie father has ownership in 
gems, pearls, and other moveables, though inherited from the 
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grandfather, and not recovered by him, just as in his own ac- 
quisitions.” 4th. DAyalihj&gCt, : — “ But not so, if it were im- 
moveable property inheritedfrom the grandfather, because they 
have an equal right to it. The father has not in such case an- 
unlimited discretion.” Unlimited discretion is interpreted by 
Snerishna Tarcalancara to signify a competency of disposal 
at pleasure. 6th. Ddyahlidga : — Since the circumstance of 
the father being lord of all the wealth is stated as a reason, 
and that cannot be in regard to the grandfather’s estate, 
an unequal distribution made by the father lawful only in 
the instance of his own acquired wealth.” Commentary of 
Sricrishiia oh the above texts ; — “ Although the father be in 
truth lord of all the wealth inherited from ancestors, still the 
right here meant is not merely ownership, bub competency 
for disposing of the wealth at pleasure ; and the' father has 
not such full dominion over property ancestral.” 6th. D'dya- 
hhdga : — “ If the father recover paternal wealth seized by 
strangers, and not recovered by other sharers, nor by his own 
father, he shall not, unless willing, share it with his sons ; 
for in ■ fact it was acquired by him.” In this passage. Menu 
and Vishnu declaring that " he shall not, unless willing, share 
it, because it was acquired by himself,” seem thereby to inti- 
mate a partition amongst sons, even against the father’s will, 
in the case of' hereditary wealth not acquired (that is, re- 
covered) by him. 7th. Ddyahhdga : — " When the mother 
is past child-bearing,” regards wealth inherited from the pa- 
ternal grandfather. Since other children cannot be borne 
by her when her courses have ceased, partition among sons 
may then take place ; still, however, by the choice of the 
. father. But if the hereditary estate were divided while she 
continued to be capable of bearing children, those born sub- 
sequently would be deprived of subsistence ; neither would 
that be right; for a text expresses : " They who are bom, 
and they who are yot unbegotten, and they who arc actually 
in the womb, all require the means of support ;'and dis- 
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sipation of their hereditary maintenance is ensured.” St'i- 
cnsJvna has interpreted *' the dissipation of hereditary main- 
tenance” to signify the being deprived of a share in the ances- 
tral -wealth. 8th. Dioaiianirnaya : — " If there be offspring, 
the parents have no authority over the ancestral -wealth ; and 
from the declaration of their having no authority, any -un- 
authorized act committed by them is invalid.” 9th. Text of 
VijnyanesTiiva'ra, cited in the MedJidtithi : — “ Let the judge 
declare void a sale without ownership, and a gift or pledge 
unauthorized by the owner.” The term “without owner- 
ship/’ intends incompetency of disposal at pleasure. 10th. 
Text oiNareda : — That act which is done by an infant, or by 
any person not possessing authority, must be considered as 
not done. The learned in the law have so declared.” 

I have gpven the above opinion, together with the authori- 
ties cited in its support, at full length, from its being appa- 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu- 
tation of being a dead letter, and protects the son from 
being deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
have equal ownership. The case of Ramkaunt is the latest 
reported decision by the Sudder Dewanny Adawlut connect- 
ed -with the point in question. Various cases have been 
cited by the author of the “Considerations,”* in which 
wills made by Hindus have been upheld by the Supremo 
Court, though at variance with the doctrine above laid down. 
The will of Rajah Nobkishen, who, although he had a begot- 
ten and an adopted son, left an ancestral tgXooh to the 
sons of his brother, is perhaps the most remarkable of the 
cases cited ; but in this, as well as in most of the others, 
the ponit of law was never touched upon the parties hav- 


Sco tho chapter on Wills, page, 316 ct passim. 
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ing joined issue on questions of fact. Upon the ^Yhole, I 
conclude that the text of the DdyahMga, which is the 
groundwork of all the doubts and perplexity that have been 
raised on this question, can merely be held to confer a legal 
power of alienating property, where such power is not ex- 
pressly taken away by some other text. Thus, in Bengal, a 
man may make an unequal distribution among his sons of his 
personally acquired property, or of the ancestral moveable 
•property ; because, though it has been enjoined* to a father 
not to distinguish one son at a partition made in his life- 
time, nor on any account to exclude one from participation 
without sufficient cause, yet, |ts it has been declared in ano- 
ther place that the father is master of all moveable property, 
and of his own acquisitions,*]' the maxim that a fact cannot be 
altered by an hundred texts here applies to legalize a dis- 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authority with those which 
condemn the practice. In other parts of India, where the 
maxim in question does not obtain, the injunction applies in 
its full force, and any prohibited alienation would be consi- 
dered illegal.^ The subject -will be resumed in the chapter 
treating of Partition. 

• 'CatyAyam, cited in Dig., vol, ii.,pngc C40. 
t TiSjnyaioalcya, ibid, page 159. 

J Elemente of Hnidn Law, vol. i., pago 123, and Appcndi.v, ebap. 1st ; 
and SCO Bombay Reports, p.agca 161, 372, and 3S0, vol. i., and pages 6 
and 471, vol. ii. 
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CHAPTER II. 

OF INHEEITANOE. 


According to the Hindu law of inheritance, as it at present 
exists, all legitimate sons, living in a state of union with 
their father at the time of his death, succeed equally to his 
property, real and personal, ancestral and'acquired. In former 
times the right of primogeniture prevailed to a certain ex- 
tent ; but that, with other usages, has been abrogated in the 
present or Cali age.* The right of representation is also 
admitted, as far as the great-grandson ; and the grandson 
and great-grandson, the father of the one and the father and 
grandfather of the other being dead will take equal shares 
with their uncle and grand-uncle respectively. Indeed, the 
term putm or son has been held to signify, in its strict 
acceptation, a grandson and great-grandson. An adopted 


• See the case of Taliwur Singh versus Pnblwan Singh, Suddor Dowanny 
Adavrlut Reports, vol. iii. page 203, wherein a claim of primogenitni'c 
being preferred, it was determined that priority of birth does not entitle 
to a larger portion. There is another decision on record (vol. ii., p. 116) 
of a case in which there wore sons by - different wives, and one party 
claimed that the estate should he distributed according to the number 
of wives, without reference to the number of sons home by each (a 
distribution technically termed putnxbliaga'), averring that such had been 
the 1‘o^aehttr, or immemorial us-age of the family ; but the Court 
determined that the distribution among them should he made, not with 
reference to the mothers, but with reference to the number of sons : being 
of opinion, that although, in cases of inheritance, hoolachar, or family 
usage, has the prescriptive force of law, yet, to establish l-oolac/tar, it is 
ncccss.ary that the usage have been ancient and invariable. Sec also the 
case of Bhyroochund Rai versus Russoomunee. vol. i., page 27, and the 
case of Sheo Buksh Sing versus the Hell's of Futtch Sing. vol. ii., 
page 265. See also Elem. Hin. Law, App., page 288. In the succession 
to principalities large landed possessions, long established hoolacliar 
will have the cifcct of law, and convey the property to one son to the 
c.'ccinsira of the rest. It .has boon stated by Mr. Colebrookc, in a note 
to the Digcrt (vol. ii., page 119), that the great possessions c.allcd 
aarces in ofllcial language, are considered by modern Hindu lawyers at 
tributary principalities. 



OP PnOPRlETARY RIGHT. 


15 


son is 0, substitute for a son of the body, where none such 
exists and is entitled to the same rights and privileges. 
Among the sons of the Sudra tribe, an illegitimate son by a 
' slave girl takes with his legitimate brothers a half share ; 
and where there are no sons (including sons’ sons and grand- 
sons), but only the son of a daughter, he is considered as a 
, coheir, and takes an equal share.* 

In default of sons, the grandsons inherit, in which case 
they take per stirpes, the sons, however numerous, of one son, 
taking no more than the sons, however few, of another son. 

In default of sons and grandsons, the great-grandsons in- 
herit ; in which case they also take per stirpes, the sons, 
however numerous, of one grandson, taking no more than 
the sons, however few, of another grandson. They will take 
the shares to which their respective fathers would have been 
entitled, had they survived. 

In default of sons, grandsons, and great-grandsons in the 
male line, the inheritance descends lineally no farther, and 
the widow inherits, according to the law as current in Ben- 
gal, whether her late husband was separated, or was living 
ns a member of an undivided family ; but, according to other 
schools, the widow succeeds to the inheritance in the former 
■ case only, an undivided brother being held to be the next 
heir. If there be more than one widow, their rights are 
equal.*)* hluch discussion has arisen respecting the nature 
of the tenure by which a widow holds property that had de- 
volved upon her by the death of her husband : and certainly 
the law, in this instance, as in many others, admits of great 
latitude of interpretation. It is well known, that between 
the Bengal and the other schools, there is a difference of 
opinion as to the circumstances under which a widow has a 


Of sons’ sons. 


Of sons’ 
grandsons. 


Of the widow. 


» Milaee,, chap,, L, see. xii., §§ 1 and 2 
f See Elem. Hin. Law, App„ page 59. 
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right to succeed to the property of her deceased husband. 
By the law as current in Bengal, as has been already observ- 
ed, she is entitled to succeed, whether the husband was liv- 
ing in a state of union with, or separation from, his brethren-; 
by that of other schools, only where the husband was separated 
from his brethren. So far, as to the tight of succession, the 
law is clear and indisputable, but to what she succeeds is not 
so apparent. She has not an absolute proprietary right neither 
can she, in strictness, be called even a tenant for life ; for the 
law provides her successors, and restricts her use of the pro- 
perty to very narrow limits. She cannot dispose’ of the 
smallest part, except- for necessary purposes, and certain 
other objects particularly specified. It follows, then, that 
she can be considered in no other light than as a holder 
in trust for certain uses ; so much so, that should she 
make waste, they who have the reversionary interest have 
clearly .a right to restrain her from so doing. What con- 
stitutes waste, however, must be determined by the circum- 
stances of each individual case. The law has not defined 
the limits of her discretion with suflScient accuracy, and it 
was probably never in the contemplation of the legislator 
that the widow should live apart from, and out of the per- 
sonal control of, her husband’s relations, or possess the ability 
to expend more than they might deem right and proper. 
In assigning a motive for the ordinance that a widow should 
succeed to her husband, and at the same titne that she should 
be deprived of the advantages enjoyed by a tenant for life 
even, it seems most consistent with probability that - it 
originated in a desire to secure, against all contingencies, a 
provision for the helpless ' widow, and thereby prevent her 
from having recourse to" practices by which the faine and 
honour of the family might be tranished. By giving her a ’ 
nominal property, she acquires consideration and respectabi- 
lity, and by making her the depositary of the wealth, she is 
guarded against the neglect or cruelty of her husband’s rela- 
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tions. At the- same time, by limiting her power, a-barrier is 
raised against the effects'of female improvidence and worldly 
' inexperience. ' This opinion receives corroboration from the 
distinction which prevails in the Benares school, which may 
be said to be the fountain and source of all Hindu law. By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow will be treated with 
neglect by the brothers, she is declared to have no right of 
succession. It is only where the family is divided, and 
where there mi|;ht consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
interpose, and protect her interests. And it may be here ob- 
served that, if a man die leaving more than one widow (three 
widows, for instance), the property, is considered as vesting 
in only one individual : thus, on the death of one or two of 
the widows, the survivor or survivors take the property, and 
no part vests in the other heirs of the husband until after the 
death of all the widows. 

According to .the doctrine of the Smriti GhandricA, which 
is of great and paramount authority in the south of India, a 
widow, being the mother of daughters, takes her husband’s 
property, both moveable, and immoveable, where the family 
is divided ; bub a childless widow takes only the moveable 
.property. Where there are t.wo widows, one the mother of 
daughters and the other childless, the former alone takes 
the immoveable estate, and the moveable property is equally 
divided between them. 

In default of the widow, the daughter inherits, but neither 
is her interest absolute. According to the doctrine of th c 
Bengal school, the unmarried daughter is first entitled to the 
success.ion : if there .be no maiden daughter, then the daugh- 
ter who has, and the daughter who is likely to have, in ale 
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the Benares 
school, 


And in the 

Mithila 

school. 


And where 
the family is 
undivided. 


issue, are together entitled to the succession ;* and on failure 
of either of them, the other takes the heritage. Under no 
circumstances can the daughters, who are either barren, or 
widows destitute of male issue, or the mothers of daughters 
only, inherit the property. 

But there is a difference in the law, as it obtains in Benares, 
on this point, that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters ; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit ; bat no preference is given to a daugh- 
ter who has, or is likely to have, male issue, OTOr a daughter 
who is barren, or a childless widow. 

According to the law of Mithila, an unmarried daughter 
is preferred to one who is rharried : failing her, married 
daughters are entitled to the inheritance; but there is no 
distinction made among the married daughters ; and one who 
is married, and has, or is likely to have, issue, is not prefer- 
red to one who is widowed and barren ; nor is there any dis- 
tinction made between indigence and wealth. 

It may here be mentioned that the above rule of succes- 
sion is applicable to Bengal in every possible case ; but, 
elsewhere, only where the family is divided: for, according 
to the doctrine of the Benares and other schools; even the 
widow, to Avhom the daughter is postponed, can never in- 
herit, where the family is in a state of union ; nor can- the 
mother, daughter, daughter’s son, or grandmother. The 
father’s heirs in such case exclude them. But though the 


• A distinction is mode hy'Srtcrialina in bis commontary on the JDdya- 
hhdga in respect of unmarried daughters. Ue is of opinion that the 
daughter who is not betrothed is first entitled to the inheritance, and 
in her default the daughter who is betrothed j but this doctrine is not 
eoncurred in by any other authority, and the author of the Dayaruhatva 
expressly impugns it as untenable. 



OP IKHEBITANCE. 


IS- 


schools differ on these points, they concur in opinion as to 
the manner in which such property devolves on the daugh- 
ter’s death, in default of issue male. According to the law as 
received in Benares and elsewhere, it does not go, as her 
stridli/wn, to her husband or other heir ; and, according to 
the law of Bengal also, it reverts to her father’s heir.* In 
the case of Rajehunder Das vei'sus Dhunmunce, it was 
determined that, according to the Hindu law as current in 
Bengal, on the death of a widow who had claimed her hus- 
band’s property, her daughter will inherit, to the exclusion of 
her husband’s brother, if the daughter have or is likely to 
have male issue : aud on her death without issue, her father's 
brother will inherit, to the exclusion of her husband.f But 
a curious case arose at Bombay 4; involving the daughter’s 
right, which deserves notice in this place. Of two widows, 
one had two sons, and the other a daughter. On the death 
of the latter widow, it became a question who was to succeed 
to her property, whether her daughter or the rival widow’s 
sons. Various authorities were consulted, and they inclined 
to the opinion that the daughter was not entitled to succeed 
as heir, inasmuch os property which had devolved on a 
widow, reverts at her death to her husband’s heirs, among 
whom the daughter would have muked, in default only of 
her own brothers. 

According to the law 
ter’s sons inherit, in default of the qualified daughters ; but 
the right of daughter’s sons is not recognized by the Mithila 
school. If there be sons of more than one daughter, they 

It Uns been nsserted by tbo author of the Elements of Hindu Law, 
psgo 101, that property, devolved on a daughter by inheritance, is classed 
by the southern authorities ns ttridhun, and descends accordingly. Th*. 
authority cited for this doctrine is to be found in that part of the 
Mitaahara treatinf; of vroman’a peculiar property, and consequently 
applies to the descent of that alone. I have not been able to meat vrith 
any other. . « 

t Sudder Dewanny Adawlnt Reports, roi. iii„ psgo 3QZ. 

J R Iwn. Hindu Law, Appendix, p. 392. 


of Bengal and Benares, the daugh- of the dough- 
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take per capita, and not as the son’s sons do per stirpes.* If 
one of several daughters, who had, as maidens, succeeded to 
their father’s property, die leaving sons and sisters or sisters’ 
sons, then, according to the law of Bengal, the son's alone 
take the share to which their mother was entitled, to the 
exclusion of the sisters and sisters’ sons';*h and, if one of 
several daughters, who had, as married women, succeeded 
their father, die leaving sons, sisters, or sisters’ sons, accord- 
ing to the same law, the sisters exclude the sons ; and if 
there be no sister, the property Vrill be equally shared by her 
sons and her sisters’ sons. This distinction does not seem to 
prevail anywhere but in Bengal. The author of the Con- 
siderations on Hindu Law has stated the following case : — ^"If 
there be three sisters who succeed jointly to their father’s 
estate, A, B, and 0, and supposing A to die childless, and B 
and 0 to survive her. Supposing also B to have one son, and 
C to have three sons, and supposing C to have died before 
A, and B to have survived her ; it is agreed that, upon the 
death of A, her estate will go to B ; but whether on the death 
of B, it shall go to her only son, or be divided between him 
and the three sons of 0, is vexata quosstio," In this case, I 
apprehend, that if the property had devolved on the daughters 
at the time they were maidens, then on O’s death her pro- 


* The same author states (page 160) that “where such sous are numer- 
ous. when they do take, they take per sitrpes, and not per capita,” But 
the reverse of this is proved by the authority cited in its favour, Dig, 
vol. iii., page 601. Jagannatha there lays down 'tlie following rule : 
“Again, if daughters’ sous be numerous, a distribution must bo made. In 
that case, if there be two sous of one daughter, and three of another, five 
equal shares must bo allotted ; they shall not first divide the estate in 
two parts and afterwards allot one share to each son.” This principle was 
maintained also in the case of Ramdhun Scin and others v. Kisheukannt 
Sein and others, it being therein determined that grandsons by different 
mothers claiming their maternal grandfather’s property take per capita, 
and not per stirpes. Sndder Dewanny Adawlut Reports, vol. iii., p. 100. 

t Conformably to this doctrine, a case which originated in the sillah 
court of Rungporo was decided by the Sndder Dewanny Adawlut on the lOth 
of April 1820, in which it was determined (see Reports, vol. ii., p, 20) that 
property inherited by a daughter goes at her doatli to her son or grandson, 
to the exclusion of her sister and sister’s son, ’ - ' ' 



OF INHERITANCE. 


21 


perty would go to her tfarte sons, and not to her sisters ; but 
if they were married at the time, it would go to her sisters ; 
and on the death of A, to B ; and on the death of B, her son 
and the sons of 0 would take per capita, and this upon the 
general principle that property which had devolved on a 
daughter is taken at her death by the heirs of her father, and 
hot by the heirs of the daughter, and the father’s heirs in this 
case are his daughter’ sons, who are entitled to equal shares.*' 
Under no circumstances can a daughter’s son’s son or other 
descendant, or her daughter or husband, inherit immediately 
from her the property which devolved on her at her father's 
death : such property, according to the tenets of all the 
schools, will devolve on her father’s next heir, and will not go, 
as her stridliun, to her own heir. 

In default of daughter’s sons, the father inherits, accord - 1 
ing to the law as current in Bengal; but according toj 
other schools, f the mother succeeds to the exclusion of thof 
father. 

In default of the father, the mother inherits. Her inter- 
est, however, is not absolute, and is of a nature similar to 
that of the widow. In a case of property which had 
devolved on a mother by the decease of her son, the law- 
officers of the Sudder Dewanny Adawlut held that the rules 
concerning property devolving on a widow, equally affect 
property devolving on a mother.^ On her death, the pro- 
perty devolves on the heirs of her son, and nob on her 
heirs. 

In default of father and mother, brothers, inherit : first, 
the uterine associated brethren ; next, the unassociated bre- 

* Jim, Vah, in tho DdyaHhdga, chap, si, sec. I, §§ 65, il.— Sec Case 
5, Chap. Rights of Daughters, &c., vol. ii. 

t Tho diucrent opinions on this point have boon more fully stated in 
the note to Cnso l^f, liights of Daughters, Ac., vol. ii._ 

J Case of Musst, Bijia ■ Dibia i*. Unnnpoonin Dibiii, S. D. A. Reports, 
vol. i., p, 161. 


Of the father. 


Of tho mother 


Of the 
brothers. 
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thren of the whole blood ; thirdly, the associated brethren of 
the half blood ; and, fourthly, the unassociated brethren of 
the half blood. The above order supposes that the deceased 
had only uterine or only half brothers, and that they were 
either all united or all separated. But, if a man die, leaving 
an uterine brother separated, and an half brother associated 
or re-united, these two will inherit the property in equal 
shares. Sisters are not enumerated in the order of heirs. 

In a case recently decided in the Sudder Dewanny Adaw- 
lut, a question arose to the relative rights of a brother and 
a brother’s son to succeed, on the death of a widow, to pro- 
perty which had devolved on her at the death of her husbaml, 
they being the next heirs. The Pundits at first declared that 
a brother’s son (his father being dead) was entitled to inhe- 
rit together with the brother. Bub this opinion was subse- 
quently proved and admitted to be erroneous. In the su'c- 
cession to the estate of a grandfather, the right of representa- 
tion unquestionably exists ; that is to say, the son of a de- 
ceased son inherits together with bis uncle : not so in the 
case of property left by a brother, the brother’s son being 
enumerated in the order of heirs to a childless person’s estate 
after the- brother, and entitled to succeed only default of 
the latter. In the case in question, the deceased left two. 
brothers and a widow, and the widow succeeding, one of the 
brothers died during the time she held possession. The son 
of the brother who so died claimed, on the death of the 
widow, to inherit together with his uncle, and the fallacy of 
the opinion which maintained the justice of his claim con- 
sisted in supposing that, on the death of the first brother, the 
right of inheritance of his other two surviving brothers im- 
mediately accrued, and that the dormant right of the brother 
who died secondly was transmitted to his son. But, in 
point of fact, while the widow survived, neither brother had 
even an inchoate right to inherit the property, and conse- 
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quently the brother who died during her lifetime could not 
have transmitted to his son a right which never appertained 
to himself.* 

In default of brothers, their sons inherit in the same order ; 
but, in regard to their succession, there is this peculiarity, 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim right of representation, 
they take per stirpes with uncle, being in that case 
grandsons inheriting with ; but when the succession 
devolves on the sons alone as nephews, they take 

per capita, as daug^j^’ sons do. In the Suhodhini it is 
stated that the Siviccession cannot, under any circumstances, 
take place per capita, but this opinion is overruled. He 
maintains, also, that daughters of brothers inherit. In this 
opinion ho is joined by N'anda Pandiia, but the doctrine is 
elsewhere universally rcjected,+ 

In default of brothers' sons, their grandsons inherit in the 
same order, and in the same manner,^ according to the law 
as current in Bengal ; but the law of Benares, Hitbild, and 
other provinces, does not enumerate the brother’s grandson 
in the order of heirs, and assigns to the paternal grand- 
mother the place ne.vt to the brother's son. . 

Thus far, with the exceptions above noticed, the several 
schools conenr as to the order of inheritance ; but they differ 
more considerably with respect to the remoter heirs, as will 
be noticed hereafter. 

In default of brothers' grandsons, sisters’ sons inherit, ac- 
cording to the law of Bengal ; but according to other schools, 


or the 

brother's son. 


And grand- 
sons. 

Distinction. 


or sisters’ 
sons. 


• Case of Roodcrcbondor Chowdhry v. Sumbhoo Chnndcr Chowdhrj*, 
Sadder Downnny Adnwlnt Koports, voi, iii., pege lOfl. The same doc- 
trine tras maintained in the cosoof Mnsst. Jymance Dibia rrrm Ram- 
joy Cliowdhry, ibid, 289. 
t See note to MitaefhorA, pago 348. 

i It may be here observed, however, that no rc-nnion after separation 
can take place with a grandson's brother. Re-nnion can take place only 
with tho three following relations ; the father, the brother, and the pater- 
nal nncle. Vrihaapafi, cited in the DdyabhCga, chap, xi., sec. I, § § 30. 
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the. paternal grandmother, as above stated, is ranked next to 
the brother’s son, and the sister’s son also is excluded from 
the enumerated heirs. This point of law was established in 
a case decided by the Suddev Bewanny Adawlut,'^in which 
the suit being for the landed estate of a deceased Hindu 
situated in Bengal, by -the son of his sister against the son 
of his paternal uncle, it #»s ruled that, according to the law 
of Bengal, the plaintiff wiSt^d be heir, but according to, the 
law of Mithild the defendant. 

There is a difference of opinion's,® ong different writers of 
the Bengal school as to the whole’'^^ half blood ; some 
maintaining that an uterine sister's son^cludes the son of 
a sister of the half blood ; but, according to the most ap- 
proved authorities, there should be no distinction. A sis- 
ter’s daughter is nowhere enumerated in the order of heirs.']* 

In default of sisters’ sons, the inheritance is thus conti- 
nued, agreeably to the doctrine of the Bengal school, as laid 
down in the Ddyacramasangraha : Brother’s daughter's 
sou — Paternal grandfather — Paternal grandmother — Pater- 
nal uncle, his son and grandson — Paternal grandfather’s 
daughter’s son — Paternal uncle’s daughter’s son — ^Paternal 
great-grandfather — Paternal great-grandmother — Paternal 
grandfather's brother, bis son and grandson — ^Paternal great- 
grandfather’s daughter’s son, and his brothe2'’s daughter’s 
son. On failure of all these, the inheritance goes in the ma- 
ternal line to the maternal grandfather the maternal uncle ; 
his son and grandson, and daughter’s son ; the maternal 

• Case of Rajehunder Natain v. (Joculohunder Goh, S. H. A. . Reports, 
vol. i, page 43. See also Case C, page 125, toI. ii. 

t Pandita and JJtdambhaUa Piaintaia that the daughters also of 

Bisters have a right of inheritance, bnt their opinion is univcrsaH7 rejected 
on this point. See note to JUitacshiva, pagc34S. See also a case reported in 
Appendix, Elcm. Hindu Lavv, page 219, 

t It has been remarked by ./ojannat/ia (page 630, vol. iii.) “that the son 
of a son B and of a grandson’s daughter, and the son of a brother’s and of a 
nophcir 5 daughter, and so forth, claim succession in the order of proximity, 
boforc the maternal grandfather;*’ but this opinion docs not scctn rto be 
supported by any authority. 
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great-grandfather, his son, grandson, great-grandson, and 
daughter’s son; and to'tho maternal great-great-grandfather, 
his son,- grandson, great-grandson, and daughter’s son. In 
dcfault'.of all' these, the property goes to the remote kindred 
in the descendingand 'ascending linc,aa'far as the fourteenth 
in degree ; then to the spiritual preceptor'; the pupil; the 
fellow-student'; those bearing the same family name ; those’ 
descended from the same patriarch ; Brahmins learned in the 
Fedos/ and, lastly, to the king, to whom, however, the pro- 
petty of a Brahmin can' never escheat, but must'bb distribut- 
ed among other Brahmihs. 

The 'above order of succession^ however, is by no means 
universally adhered to, even among the writers of the Bengal 
school. • After the sister’s sdn, Sricrishna ' Tarcdlancara, 
in his commentary' dn the Bdyahhdga, places the paternal 
uncle of the whole blood ; the paternal uncle of' the half 
blood; the son of the paternal uuclo.of the whble blood; 
the son "of the ‘-paternal uncle 6f ’the half ’'blood; their 
grandsons successively; the -paternal giandfathc'f’s daughter’s 
son; the paternal grandfather ;' the' paternal grandmother; 
the paternal grandfather’s uterine brother ; his half brother ; 
their sons and grandsons successively ; the paternal great- 
grandfather’s dauhter’s son; the Sapindds; the- maternal 
uncle and the rest, who present oblation's which the deceased 
was bound to offer ; the mother's sister’s son ; the maternal 
uncle’s sons and grandsons ; the grandson of the sons's sou, 
and other descendants for three generations in succession ; 
the offspring of -the paternal grandfather’s grandfather, and 
other ancestors for three generations ; the - Samanodqcas ; 
and, lastly, the spiritual teacher, &c.. Sac, 


* See i\ Bombay case cited in Elcm. Hinda appendix, pa?e 257, 
in which it was determined that a fellow-hermit is heir to an anchoret ; 
his pupil to on assctic ; and his preceptor to a profc^cd stadcnl of theo- 
logy. 
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paternal greatgrandfather, his son and grandson successively; 
the paternal great-grandfather’s ■ aio.ther,;»-his father, his bro- 
ther, his .brother’s son, In default of these, the Scipindcis in 
the same order as far , as the’^seventh in, degree, .which includes 
only one grade. higher in the iPf Ascent -than. the heirs, 
above . enumerjated^ . In defaul.t'Qf,iSiapi7icZf*s,; the. SaTndno*. 
dacas succeed; and. these include-. the aboye.<?nuinerated 
heirs in ■;the same orderasiar .as -the fourteenth'' in. degree.^' 
In defaulb of tHe Samanodacas, the Bufidhooa or... cognates- 
succeed. -These, kindred are.of'three descriptions ; -personal 
paternal, and .maternal. ; The personal; kindred .are, the sons 
of his own .father’s’sister, the sons. of his.own, mother’s sister, 
and the. sons of his own maternal uncle* The. patertal kindred 
are,-the sona.ofihis father's. paternal, aunt, .the sons. oi. his 
father’s maternal aunt, and the sons of his father’s maternal 
uncle. His maternal kindred are, the sons of ..his mother’s 
paternal aunt,. the sons of his mother’s maternal a,unt, and the 
sons of his mother’s maternal’ uncle.| In default of them, 
the Achaijya or spiritual preceptor, the pupil, fehow-stiideht . 
in theology, learned Brahmins j and, lastly, .ahy'ays excepting 
the property of Brahmins, the estate escheats to -the ruling' 
power., ' . ■ . . .. , 

The order of succession as it obtains in Mithild corresponds 
■with what is here laid down. lu the case of Guugadutt Jha 
V. Sreenarain - and Mussh Leelawutee (Sudder -Dewanny 
Adawlut Reports, vok ii., .page 11^ it .was determined that, 
according to the law as - current in Mithild, .claimarits to 

* And in this case. 

■f The term fSotraja (or .gentiles) has been defined to signify Sapind&s 
and Samanodacas by SaJandihaUa, and in the Sulodhini, &c. 

J , See il/itoMftara, page 352, In this scries, no .provision’i appears to 
have been made for the maternal relations in the ascending Hue ; but 
yaehcspatimtsm in the Fn-adae^intomant assigns to “the maternal 
uncle and the rest" ijifatooladi) a .place in the order oi succession next 
to ^ the SammodacM nnd dlitramUra, in the Fccramitrodaya, expresses liia 
opinion that as the inatcmnl uncle’s son inherits, bimsolf should bo held 
to have the same -right by nnalogy. 
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inheritance, as far as the seventh (Sa^nnd'as), and even the 
fourteenth in descent (SavmnpdacasJ in the male lino from 
a common ancestor, arc preferable to the cousin by the 
mother’s side of the deceased proprietor;- that is -to say, his 
mother’s sister’s son. Had the case in question been deci- 
ded according to the la\y of. Bengal (which, the parties there 
residing, would have so happened, . had it not been deter- 
mined that a person- settling in a foreign . distriet. shall not 
be deprived of the laws of his .native district, provided he 
adhere to its customs and usages), the mother’s sister’s son 
would have obtained the preference; that individual ranking, 
agreeably to the law of Bengal, between the Swpindns and 
the iSarndnodocas, as was exemplifled in the ease of Boop- 
eburn .HLobapater v. Anund Bal Bhan (Sudder Dewanny 
Adawlut.Eeports, vol. ii., page 35), in which it was deter- 
mined, according to. an c.\p.ositi.on of the Hindu law as cur- 
rent iu Bengal, that the son of a maternal uncle (who 
is also a Bundhoo) takes the inheritance in preference to 
lineal descendants from a common ancestor, beyond the third 
in ascent 

The order of succession, agreeably to the law as current in 
the south of India, docs not appear to differ from that of 
Benares. 

In the Vyava/idramayucfta, an authority of great emi- 
nence in the west of India, a considerable deviation from 
tho above order appears ; and the heirs, after the mother, 
arc thus enumerated : The brother of the wbolo blood, bis 
son, the paternal grandmother, the sister,* the paternal 
grandfather, and the brother of the half blood, who inherit 


• The Bombay Rcporla, vol, ii., pajrc 471, exhibit a enso ilcmonRtrolivc 
aC tho ristor’s right nccorUtng to this doctrine, and in a suit bct-wccn two 
cousins for tlio property of their maternal unde, it was held that neither 
lian any right during tho iifetimo of their uncle's S).«tcr. There i<) 
nnothcr similar case in voi. L, p.age 71. But thi.s ndmirslon of the shier 
seems pccniinr to the doctrine followed on thatsido of India. liocColc- 
brookc, cited in Appendix, Elom. Hindu Law, page 252. 
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together) ' In default of these,* the Siipinclas the '-’ySaMiaMOi 
dacas, and the Bundhoos inherit successively; according to 
their degree of proximity. ‘ ‘ ' ' • " ' ' 

It may be statcdi as a general ijrihciple of the law as ap- 
plicable Wall the school,' that he with whom rests the right • 
of performing obse'quis is ebtitled* to ‘ preference iU the order ■ 
of Accession ; hut there are exception to this ’Wle ; for' in-" 
stabce,‘‘in' the'cas'e of a- widow’ dying* and'* leading a ' brother 
and daughtbr her surviving,* the daughter takes'to’the'exclu- 
siou of the brother, although the' e'xequial' derfemoriibs must 
be'perform'ed by the' latter;*'- ’The passages' --'of • Hindu law' 
u^hicK ihtimat'p that the succession to- the estate and the right . 
of p'er forming obsequies go' together do 'riot imply- ' that the 
mere act of celebrating the Tuheral rites gives' a*title to the 
succession, hut that * the'-'succssor* is hound to the due 'per- 
formauce of the- last •i*ites' for ‘‘the ’’person -whose wealth has' 
devoled bn hifn.f ' 

Elcm. HIn. Law, App.;- pages 245 and >251. * ■ 
t Note to S, D. A. Ueports, vol, i,, p. 22 



• CHAt^TER III 

OP STKfDHUN, OR tVOMAN'S SEPARATE PROPERTY. 


This . deficription of property is not governed by the ordi- 
imry.rnles of inhoritnnee.,’ It is peculiar. and distinct, and 
the .succession to ,it varies accordinjjf to circumstances. • It 
• varies 'according' to tho,., condition of the- woman, _ and, the 
moans by which she became possessed of the property.* ; 

;,.In whatever a woman may. have, acquired, 

whether by. inheritance, purchase, partition, seizure, or.finding 
is denominated woman’s. property, butit does not constitute her 
pccidium. Authors differ in their enumeration of the various 
sorts oi^stridhun, some. confining tho number to eight, others 
to . six, othcra .to five, and others to three; but as the difference 
consists in a- more or less comprehensive classification, it does 
not require any particular notice. The most coniprchcnsivc 
definition of a married woman’s pcciilvimL is given in the fol- 
lowing text of jSfcmi What was given before the nuptial Definition 
firoT^iat was given at the bridal procession, ^vhat was given cording to 
in token of .love, and ^what was received fVom a mother, a ■*^«"**. 
•brother, or a father, are considered ns the sixfold separate 

'According to tho Ilindn law, there ore several sorts of this species 
•of property,- -some oC which are as. follows: Adhyagnica,- or whnt W'os 
given before the nuptial firo ; Adkyahaham, or_ what was given ot^ the 
bridal procesision ; Predidntla, or wbal wos given in token of affection ; 
Jlfntripilri.nnd ShratriduUa, or what was received from mother, father, 
nnd brother ; Adhiridhonica, or a gift on n second marriage, x. e., wealth 
given by a .man for" tho sake of satisfying his first wife, when dcsirona 
of espousing n second ; Paranayayuny, or Paraphtrnalh, Anwarfftayira, 
or gift subsequent ; Sottdayien, or gift from attoctionato kindred ; Stdea, 
or pcrqiii.sitc; Yitulum, or what was received .at Jnarri.igc ; Padahun- 
damca, or what was given to tho wife in return of her humble salutation. 

Some lawyers class the Prertirfutta awl the ParfaSiinrfanfca as one species 
of woman '.s properly, under the appellation of £aranyaty{ta, or was 
gained by loveliness, , 
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Snecession to. 


Where the de- 
ceased vras 
unmarried ; 


And where 
married. 


property of a married woman."* And it may be here observed 
that stridhun which has once devolved according to the law 
of succession which governs the descent of this peculiar spe- 
cies of property ceases to ■ 'be' ranked .as such, and, is. ever 
afterwards governed by the ordinary rules of inheritance : for 
instance, property given to a woman on her marriage is stH- 
dJvwn, and passes to her daughter at her death ; bnt at the 
daughter’s death it passes to the heir ‘of ’ the daughter like 
other property ; and the brother of her inotheriwould be heir 
in' preference to her own daughter,' Such daughter ' being a 
widow without itsue, • '' ‘ ’ 


To such property left by ati unmarried \vbman, the heirs 
are her brother, her father, and -be'r mother successively ; and 
failing these’, her paternal -kinsmen .;iri due order. :. 

To supH property left by a mairried 'woman ^ven to her at 
the time of her nuptials,' ‘the 'Hfeits are her daughter^; the 
maiden, as in the ordinary law of inheritance,' ranking first, 
and then the married daughter likely to have male issue.! The 
barren and the widowed daughters, failing the two firsts suc- 
ceed as cbjlieirs. Ip default of daughters, the son succeeds; then 
the daughter’s sbn^ the son’s soui the gteat^randsoh iti 'the 
male line, the son, of acbntem'porary wife, her grandson and her 
great-grandson in the m'ale libe^ In default' of all thps'e 
descendants, supposing the' marriage to have been 'celebrated 
according to any of the five first forms, § the husband suc- 
ceeds, and the brother, the -mother, the father. , I5ut if cele- 


*§m . ■ " 

t It may here be mentioned that at the death of a maiden or' betrothed 
daughter on whom the inheritance had devolved, 'antt who prove barren, 
or on the dcjith of a widow who had not, given birth to' a son,’ the succes- 
sion of the property which' they had so inherited w 31 devolve next on the 
sisters having, and likely to have malc'iss’ub ; and in their 'default, on the 
barren and wldoircd danghters. . " 

$ According taJimutarakana, the right of the daughter’s son is postponed 
to thnt_ of the son of the contemporary wife j bat his opinion In this 
respect is refated by SrierUknaand other eminent authorities. 

§For an enumeration of these forms, sco the chapter on Marriage,' 
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bratcd according to any of the three last forms,* the brother 
is preferred to the husband, and both arc postponed to the 
mother and father. In default of these, the heirs arc succcs* 
si vely as follows : — Husband’s younger brother, his younger 
brother’s son, his elder brother’s son, ithc sister’s son, hue- 
band’s sister’s . son, the brother’s sou, the son-in-law, the 
father-in-law, the elder brother-in-law, the Sapindas, the 
SacuZyas, the Samanadocas. 

To such property left by a married woman given to her by 
her father, but not at the time of her nuptials, the heirs arc, 
.successively, a maiden daughter, a son, a daughter who has 
or is likely to have male issue, daughter’s son, son’s sou, 
son’s grandson, the great-grandson in the male line, the son 
of a contemporary wife, her grandson, her great-grandson in 
the male line. In default of all these, the barren and the 
widowed daughters succeed as coheirs, and then the succcs- 
siofi' goes as in the five first forms of marriage. 

To such property left by a married woman not given to 
her by her father, and not given to her at the time of her 
nuptials, the heirs are in the same order as above, with the 
exception that the son and unmarried daughter inherit to- 
gether, and not successively, and that the son’s son is pre- 
ferred to the daughter’s son.-f- 

It may here be observed that the Hindu law recognizes 
the absolute dominion of a married woman over her separato 
and peculiar property, c.KCcpt laud given to her by her 
husband, of which she is at liberty to make any disposition 


And if given 
to her by her 
'f&thcr. 


And if not 
given to her 
by her fatl.>cr. 


Porrejr of n 
■wnnwa over 
her -itaij. 


* Tiic justice of tlie order of succession docs not nt first sight seem 
obvious, nt le.ast as regards the Atara raarri.igc. wlicro money is advanced 
by the family of the bridegroom, and to vvbicb, therefore, it would appear 
cquibablc that it should revert on the death of tlic bride. 

t Rut Jiaffhunandana liolds that in the case of a married woman 
dying without issue, the husband alone has a right to the properly of lii.s 
wife, bestowed on her by him after marriage ; but that the brother bn.s 
in such ease the nrior right to any property which may have been given 
to her by her father aud mother. 
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at pleasure. He has nevertheless power to use the woman's 
2Jeculium, and consume it in case of distress ; and slie is 
subject to his control, even -in regard to her separate and 
peculiar property.^ 


* The order above given is chiefly taken from Colebrooke's. translation 
of (bo Dayailiaga, page 100. I do not find that tlic law in this par- 
ticular varies materially in the different schools, -except .that -.(ns in the 
Ciise of succession to ordinary property) a distinction is made by tho law 
of Benares and other schools between woaltby and indigent daughters. 
There are .also many other nice distinctions and discrepancies of opinion, 
of which the following arc specimens, and which it is unimportant to 
notice at greater Icngtli in this plaeo. According to Jimutghvahana and 
the mass of Bengal authorities, the property of a deceased woman not re- 
ceived at her nuptials, and not given to her .by her father, goes to her son 
and to her unmarried daughters in equal portions, whether the latter have 
been betrothed or otherwise. Jagannatha is of opinion that tho succession 
of a daughter who has been betrothed is barred bj’ the claim of -one who 
has not been affianced, and that both cannot have an cqnnl right to inherit 
with a brother. Jtaghimndana Acnics that there is any text justifying 
the succession of a betrothed daughter. The nntbors of the Vgava- 
haramayuc'ha and Peeramitrodaga distinctly state that, in default of a 
maiden daughter a married one, wltosc husband is living, takes the inhorit- 
tance with her brother. According to tho MiUicshara and other ancient 
authorities current in Benares, tho brothers and sisters counot, under any 
circumstances, inherit together; while Madhavacharjya states that 'sons 
and danghtccs inherit their mother’s. fceuUum together, only where it 
was derived from the family of the husband; and Vnchd'pxti JJhutta- 
cJiarjga, on the othef hand, contends that they inherit simultauconsly in 
every instance, excepting that of property received at nuptials, and given 
by parents. The conflicting doctrines in matters such • as the above of 
minor moment, might be multiplied almost ad! infinihm. 



CHAPTER IV. 

OF PARTITION. 

riaviiig trsatcd of the subject of property acquired by suc- 
cession, it remains to treat of that which is acquired by par- 
tition while the ancestor survives, and by partition among the 
heirs; after succession. 

The father’s consent is requisite to partition, and, while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, excepting under such circumstances as 
would altogether divest him of bis proprietary right, such as 
his degradation, or his adoption of a religious life. Jagan- 
natha has, indeed, expressed an opinion, that sons, oppressed 
by a step-mother or the like, may .apply to the king, and 
obtain a partition from their father of the patrimony inhe- 
ritor from the grandfather, though not a partition of wealth 
acquired by the father himself. To tho father’s right of 
making‘'’n partition there is but one condition annexed, 
namely, that tho mother be past child-bearing, and this con- 
dition applies to ancestral immoveable property alone : as 
to his self-acquired estate, whether it consists of moveable 
or immoveable property, and the ancestral property' of what- 
ever description which may have been usurped-by a stranger, 
but recovered by the father, his own consent is the only 
requisite to partition. But tho law as current in Benares 
and other schools differs widely from that of Bengal in 
respect to partition of the ancestral estate, which, according 
to the former, may bo enforced at the pleasure of tho sons 
if the mother be incapable of bearing more issue, even 
though the father retain his worldly' nlTcctions, and though 
ho be averse to partition." 

' Mitac,, ell i.. Fee, 2. § 7. 
ft a 


Father's con- 
sent requi'.fie 
to partition 
in Bengal. 

Exception. 

Opinion of 
Jagannatha. 


Condition. 
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tate demand- 
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Be 

How to be 
made by the 
father accord- 
ing to the law 
of Bengal. 


And Benares 


'••^Vccording to the law of Bengal, the father may make an 
unequal distribution' of .property, acquired by himself exclu- 
sivel)^ as well as of moveable .ancestral ^property, and of pro- 
perty of whatever description, recovered by himself, retaining 
in his own hands as, much as he may think fit;, and should 
the distribution he makes be unequal,, or should, he without 
just cause exclude any. one of his .sons,, the act is valid, 
though sinful ; not so with respect to the .ancestral immove-: 
able estate and property, to the acquisition of which his sons 
may have contributed; of suchrproperty the.sons a-re entitled 
to equal sbarM ; but the father may retain. a double share of 
it, as well as of acquisitions made by bis sons. : 

The law of Benares, on the other hand, prohibits any un- 
equal distribution by the father of . ancestral, property of 
whatever description, as well as of iraipoveable property ac- 
quired by himself. At a distribution of his own personal 
acquisitions even, he cannot, according to the same law,, 
reserve more than two shares fpr himself ; and.as the maxim 
of /aciwm vaZei does not apply in that school, any unequal 
distribution of real property must be considered as, not only 
sinful, but illegal.* 

This subject has been treated of at great length by the 
author of the Considerations on Hindu Law, in the chapter, 
on gifts and unequal distribution ; and though he confesses 
it to be one of a most perplexing nature, from the variety of 
opposite decisions to which it has given rise, yet he inclines , 
to the opinion that,. a gift of even the entire ancestral 
immoveable property to one son, to tho exclusion .of the rest, 
is sinful, nevertheless valid, if made. It must be recol- 
lected that ho was treating of the law as current in . Bengal 

•Though tfco father ia not precluded from disposing of moveables at 
Jiis discretion, a gift of such property to one son should not bo deemed in- 
valid (Colcbrookc, cited in Elcm. ITin. Law. A'pp., p. .'i)* and as to tbo 
father’s incoinpctcncy to dispose of immoveable property, thougb acquired 
by himself, sec ibid, p. 7* 
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only, and not ' clscwhcro. ’ My reasons for arri\'ing at an 
opposite topinion arc:' firsti. betoanBe the doctrine for which I 
contetM hds b'och' established by the latest decision,- founded 
on a more minute and deliberate investigation' of the law of 
the case than had ever before been- made; and, sccondl}’, be- 
cause the only authority for the reverse of this doctrine con- 
sists in the following passages from tha Ddyabftdga : — “ The 
texts of Vydsa exhibiting a prohibition arc intended-to show 
a moral offence ; they arc not meant to invalidate the sale or 
other transfer. Therefore,' since it is denied that a ■ gift or 
sale should be made, the precept is infringed by making one ; 
but' the gift tO' transfer is not null, for a fact cannot be alter- 
ed by a hundred- texts.” Now, if these passages arc to be 
taken in a general sense ; if they arc to be held to have the 
cifcct of legalizing, or at least rendering valid, all acts com- 
mitted in direct opposition to the law, they must have the 
effect of .superseding all law ; and it would bo better at once 
to pronounce those texts alone to be tbe guido for oitr judi- 
cial decisions. The example adduced by the commentator 
to illustrate these texts clearly shows the spirit in which this 
unmeaning, though mischievous, dogma was delivered ; ho 
declares that a fact cannot be altered. by a hundred texts, in- 
the same manner as the murder of a Bnihmin, though in 
the highest degree criminal and unlawful, having befen' per- 
pertratod, there is no remedy, or, in other words, that the de- 
funct Brahmin cannot bo brought to life ag.iin. The illus- 
tration might be. opposite, if there were no such thing as 
retribution, and if the law did not exact all possible amends 
for the infury inflicted. Bub what renders this conclusion 
Ic.ss disputable is, that the texts of VyAsa in question occur 
in the chapter- of the Duyahhaga which treats of self-ac- 
quisitions, and has no reference to ancestral property. If 
any additional proof bo wanting of the father’s incompctcncy 
to dispose of ancestral real jwoperty by an unequal parti- 
tion, or to do any other act with respect to it which might 


A rR II me III' 
n^ninst uii- 
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be prejudicial to the interests of his son, I .would merely 
refer to the provision contained in chap. iii.,. sect. ,7, § 10, 
of the translation of the extraict'from the ilft<dcac/i<t7;<i rein-' 
tive to judicial proceedings. The rule is in . the following 
terms : “The ownership of father and son .is the same in 
land Avhich was acquired by his father,” &c.' : From this text' 
it appears .that "in the case of laud acquired by the grand- 
father, the ownership of father and son is -equal ; and there- 
fore, if the father make away with the immoveable property 
so acquired by the grandfather, and if the .son .has • recourse 
to a court of justice, a judicial proceeding will bo entertain- 
ed between the father and Son.” The passage' occurs in a 
dissertation as to who are. -fit. parties in judicial proceedings'; 
and although .the indecorum of a conte-sb wherein •the father 
and son are litigant parties has bcen' expressly recognized, 
yet, at the same time, the rights of the son are declared to ' 
bo of so inviolable a nature, that an action' by him for the 
maintenance of them will lie against his father, and that it 
is better there should be' a breach’ of morardccorum 'than a 
violation of legal right.' i. 

The question as to the extent to which an unequal disti'i- 
•bution made by a father iii the province of Bengal -should be 
upheld has been amply discussed’ also in the report of a case ' 
decided by the Court of- Sadder De wan ny Adawlut in the- 
year 1810,*^ wherein it was determined that an unequal dis- 
tribution of ancestral immoveable property is illegal and 
invalid, and ‘that the unequal distribution of property ac- 
quired by the hither, and of moveable ancestral property, is 
legal and valid, unle.s.s when -made under the influence of a 
motive which is held*iu law to deprive a person of the power 
to make a distiibution. It was declared, in a note to that 
case, that the validity' of an unequal distribution of ancestral ' 

• For the wliole of the nrgumunt. sec Sudder i)civanny AelawJiit Kc- 
porls, vol, il,, i»age 2M. . 
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immoveable property, such as is expressly forbidden by the 
received authorities oh Hindu law; cannot be maintained on 
any construction of that law,:by Jimutavdhana or others. 
Jaganndtha't in 'his Digest; maintains' aii' opinion opposite* to 
this, and lays it down that, if a father, -infringing the law, 
absolutely give away the whole or part of.th'e immoveable 
ancestral property, such gift'is valid,* provided he be not 
under' the dnfluence of anger or other disqualifying motive ; 
and admitting this doctrine to bo correct,' it'must^bo infer- 
red, a fortiori, 'thsA he is authorised to make an unequal 
distribution of such • "property ; but the reverse of this doc- 
trine has been established by the mass of authorities cited 
in the case above alluded to; ' • • 

In the* event 'of a son being born after partition made by 
the father, he will be sole heir to the property * retained by 
the father' ; and if none have been retained, the other sons 
are bound to edntribute to a share out of their portions. 
According to Jimutavdhana, Eaghunandana, Sricrishna, 
and' other Bengal authors, when partition is made' by -a father,^ 
a share equal to that of a son must be given to the childless 
wife,‘'not to her who has male issue. But the' doctrine laid 
down by KaHnatlia is, that if the father reserve to o?, 
more shares, no share need be assigned to the wives because 
their maintenance may be supplied out of the portion 
reserved. It is also laid down in the Vivadarnavasetu that 
an equal share to a wife is ordained in a ease where the 
father gives equal- shares to his son ; but that, where he gives 
unequal portions, and reserves a larger share for himself, he 
is bound to' allot to each- of his -wives, from the property re- 
served by himself, as - much as may amount to the average 
share of a son. These-' shares to wives are- allot'ed only in 
case of no -property 'having been given to them. According 
to some authorities,- if she had -received property elsewhere 
a moiety -of a son’s share should be allotted to her; but 
according to other authorities, the difiercnco should be made 
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up to, thpm, between .fvhat, .they, have ..received at)d a. son’s 
share. The doctrine, maintained by, ^aganndtJia is, that if the 
wife .has, received, fro;n. any,, quarter,. >vealth which .would 
have devolved ultimately on her hus^nd, such wealth should 
be included in. , the calculation of .her, allotment, 'but, if she 
received the property from her own ., father or other relative, 
or from the maternal uncle, or other collateral kinsman of her 
husband, it should not be included, her> husband not . having 
any interest therein; 

The law as current .in. . Benaras, Mithila and elsewhere, 
differs from the Bengal sohool on this subject, and is not 
in itself uniform or. consistent., Yijnyaneswara ordains: 
“When the father, by his own choice, makes all his sons 
partakers of equal.. portions, his wives, to whom peculiar 
property bad not been given by their husband or fother-in- 
law, must ,be made participants of shares equal to those of 
sons.” But if separate property had been given, the same 
authority subsequently directs the allotment -pf half a share : 
“or if .any had been given, let him assign the half.” Accord- 
ing to Madhavdcliarjya, if the father by bis own free will 
make, his sons equal participants, he ought to make, his wives, 
.to whom no separate, property has been given,, partakers, of a 
share equal., to tha,t of a son ; but if such, property, has been 
presented -to her, then a moiety .should, be given. . Cuinula- 
carja, the author -of, the,. declares generally 
that, whether the father be. living or, dead, his .wives .are . re- 
spectively. entitled to .a son’s portion. But- Sula23ani, in the 
JDqjacalica, maintains thafj, if the father. made .an equal par- 
tition among his sons-by his ow.n choice, he must giye equal 
shares to.tuch of his wives, only ;as' have no .male, issue-: and 
also- lays itidown that .wives who hav.o no - sons 
are hereintended. iftsm contends .that “when ;he, reserves 
the greater part of his fortune, and gives tans; trifle to. his 
sons, or. takes a ddublcisbare for himsef, the, husband must 
give so much wealth- to his wives out ofiiis own share alone,; 
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accordingly, the separate doliverj- of shares to wives is only 

ordained when he niahos an ennal narlition." TItc sum o^ 

, , . , \ aT,;aniciits. 

the above arguments seems to be, that in the case of an | 

eipiat partition made by a father among his sons, his wives \ 

who are destitute of male issue take equal portions; that, I 

whore ho reserves a large portion for himself, his wives arc 1 

not entitled to any specific share, but must be maintained 

by him ; and that, where unequal shares arc given to _ sons, 

the average of the shares of tiic sons should be taken for tho 

purpose of ascertaining tho allotments of tho wives. Tho 

same rules apply also to paternal grandmothor.s, in ease of 

pariiiion of tho ancestral property. 

At anv time after tho death, natural or civil, of their F.artitica 
, , . . when to ho 

parents, the nrcthren arc coinpetetu to come to a partition nimlchy 

among themselves of the property, moveable and itninovcablo, 

aiicc.stral and acquired ; and, according to the law as received 

in tho province of llungal, the widow is not only entitled to 

share an undivided estate with the brethren of her husband. 


but she may require from tliom a partition of it although 


her allotment will devolve on the heirs of her husband after 


her decease.* Partition may be made also while the mother 
survive.®. This rule, though at variance with the doctrine 
of JhmiAavcihana, has nevertheless been maiiitaiucd by 
more modern antborUie.s, and i< iinivcr.'sally observed in 


parctice.f 

Kophews whose fathers arc dead arc entitled, ns far as the tti^litsoC 
fourth in descent, to participate equally with tho brethren. 

These take per stirpes, and any one of tho co-parccncrs may 
insist on the partition of his share.* 


•ScQ note to tho ense ot Kliyroochimd Rm Uii'norauiicc, Snddor 
Dew.'innj* Adawhit Ueport®, vol. i., p. 28, and cnHO ot Kilkniint Uni i*. 
Munce Chowdrain. iiiid, G8 j al“ti ca'O ot Uani lUiawanl Dibin niid nnothcr 
f. Itnncc Snnrujnnincc, i1>id, p. ISfi. The reverse in the c.asr, nccordin;; to 
♦ he law ot Rcnarcs. See tlic ca«n of Diiljrct Sinn r. Shcomanook Sin;;h, i’. 
ihid, .'iSI. 
t ni;?., .1, 78. 

* Catyavaiit, cited in Di''., 3, 7 ; nnd see JSlcin. Hindu Law, Appoii- 
<lix, 202.' 

c 
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jfeut, in. all such cases, to each of the father’s wives who is 
a mother, must he assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance ; but ac- 
cording to the Mitacsliara and other works current in 
Benares and the sbuthern provinces, childless wives are also 
entitle to shares, the term mata being interpreted to signify 
both mother and step-mother. The SmriiicJiandrica is the 
only authority which altogether excludes a mother from the 
right of participation. To the unmarried daughters such 
portions are allotted as may suffice for the due celebration 
'of their nuptials.* This portion has been fiired at a fourth 
of the share of a brother: in other words, supposing there is 
one son and one daughter, the estate should, be made into 
two parts, and one of those two parts made into four. The 
daughter takes one of these fourths. If there be two sons 
and one daughter, the estate should be made into three parts, 
and one of these three parts made into four. The daughter 
takes one of these fourths, or a twelfth, If there be one son 
and two daughters, the estate should be made into three 
parts, and two of three these parts made into four. The daugh- 
ters take each one of these fourths.'l' But according to the best 
authorities, these porportions are not universally assignable ; 
for where the estate is either too small to abmit of this 
being given without inconvenience, or too large to renden 
the gift of such portion unnecessary to the due celebration 
of the nuptials, the sisters are entitle to so much only as 
jnay sufBce to defray the expenses of the marriage ceremony. 
In fine, this provision for the sisters, intended to uphold the 
general respectabilty of the family, is accorded rather as a 
matter of indulgence, than prescribed as a matter of right.}: 


• Ibid, 86 and 07. 

tH/iV, on Inh., chap. i.. § 7.- 

JiThc question has been fully discii.s.cd by the .anlhor of the Con- 
siderations on Hindu Law. page lOS cl fcj. The inconsistency of the 
rules ha.s been pointed out; but the same conclii-sion is arrived al, name- 
ly, that the sister’s i-s a claim rather than a. right- Sftc tho opinion of Mr. 
.Sutherland, cit.M in lilem. Hin. Law, Api».. p. .*101. which is to the same 
cfiect ; and of Mr. Colebroob, ibid, tip. 361 and 3S5, 
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Any improvement to joint property effected by one of the 
brethren does not confer on him a title' to a greater' share ; * 
but an acquisition made by one, by .nieaiis of his . own un- 
assisted and exclusive labour, entitles the acquirer, according 
to the law as current in Bengal, to a. double share on parti- 
tion. .And it was ruled by the Suddef; Dewanny Adawlut, 
that where an estate is acquired by one of four brothers 
living together, either with aid from joint funds, or with per- 
sonal aid from , the brothers, two-fifths should be given to the 
acquirer, and one-fifth to. each of the* other three.f 'Bub ac- 
cording to the law as current in Benares, the fact of one 
brother’s having contributed personal labour, .while no exer- 
tion was made by the other, is not a^groUnd of distinction. 
If the patrimonial stock ■ was used, all the brethren share 
alike.J ' If the joint stock have not been nsed,§ he by whose 
sole labour the acquisition has been' made is alone entitled 
to the benefit of it.ii And where property has been acquired 
without aid from joint funds, by the exclusive industry 
of one member of an undivided family, others of the same 
family, although they were at the time living in coparce- 
nary with him, have no right'to participate -in his acqui- 
sition.lT ■ The rule is the same with respect to property 
recovered, excepting land, of ■which the .party recovering it 
is entitled to a fourth more than the rest of his brethren.** 
It has also been ruled that, if lands are acquired partly by 
the; labour of one brother, and partly ■, by, the- capital of 
another, ’each is entitled to -half a share ; and that, if they 

* ch'ap i„ sec. 3, § 4 ; and Case 16, vol. ii., Chap. 'Effects liable 

and not liable to Partition (note), 
t S. D. A. Rep., ■vol., i., pBge 6. 
t See note Case 4, Chap, of Sous, &c., vot ii.; ; 

§ What constitutes the use of joint stock is not unfrequently very 
difficult to determine, and no general rule can belaid down, applicable 
to all cases that may arise. Each individual case must be decided on tts 
own merits. See Elem. Hin. Law, App., p. 306. 

!i Dig., 3, 110. 

■jf Ealcepershad Rai and others v, Dignmbcr Rai and others, S, D. A. 
Reports, vol. ii. p. 237. 

** Sancha, cited in ibid, 36.5 ; and Elem, Hin, Law, app.'jp. 313, 
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were acquired by the joint labour and capital of one, and by 
the- labour only of the other, two-thirds should belong to the 
former, and one-third to the latter ; but this provision seems 
rather to be. founded on a principle., of equity than, any spe* 
cific rule of Hindu law,* 

Presents received at nuptials, • as well as the acquisitions of 
learning and valour, are, generally speaking, not claimable 
by the brethren on partition ; and. there are some things not 
subject to the ordinary . law of partition; but for amore 
detailed account of indivisible r and specially partible, the 
reader is referred to the translation of Jaganndtka's Digest, 
vol. iii., page 332 et aeq., and to the chapter in vol. ii., treat- 
ing of effects liable and not liable to partition. According 
to the more correct opinion, where there is an undivided 
residue, it is not subject to the ordinary rules of partition of 
joint property : in other words, if at a general . partition any 
part of the'property waS'left joint, the widow of a deceased 
brother will not participate, notwithstanding the separation; 
but- such undivided residue will -go exclusively to the 
brother, t 

Partition may be made without having recourse to writing 
or other formality ; and'in the event of its being disputed at 
any subsequent period, the- fact may be ascertained by cir- 
cumstantial evidence. It cannot always'be inferred from the 
mannei* iri which the brethren live, as they-, may reside 
apparently in a state of union, and yet, in matters of pro- 
perty, each may be separate-; while, on the other hand, they 
may reside apart, and yet may be in a state of union with 
respect to property .* though it undoubtedly is one among the 
presumptive proofs to which recourse may be had, in a case 
of uncertainty, to determine whether a family be united or 


* Caisc of Koshul Chukrawutcc r. Radbaaauth, S. D. A, Reportp, vol, i., 
j'iiso 330. 

f Eleni, llin. App., p, 322. 
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separate in regard to acquisitions and property.* The only 
criterion seems to consist in their entering into distinct con- 
tracts, in their becoming^ sureties . one for the other, or in 
their separate performance of other similar acts, which tend 
to show that they havh' ho'dependahce on or connexion with 
each other.*|* In case of an undivided Hindu family the 
Court;. of Sudder,.D.ewanny Adawlut-iWerc of, opinion that 
their acquisi^iqns should, be presumed, to have been joint till 
proved othe,rw;ise, the, owttsjM’O&ci'ndi resting-. with the party 
claiming, .exclusive right jJ. and, in another.case, a member of 
,a Hindu family^ among whom there ha4 iheen,.DO^formal 
V articles of separation,- but' who, as we.ll.as his father, messed 
separately, .from, the .rest, ,and , had no share .of their profi.t8 
and .loss (in trade, though, he had, occasionally been employed 
by:them, and.had, received- supplies, for his private-.expenses, 
was .pres.uuied.' to .be separate, and not.allowed.a share of. .the 
acquistion .made.’. by • others of the family,§: -The la \7 is 
particularly careful , of the rights of those jvho may be bo.rp 
suhseq.uent to;a partition -made by the father. .With respect 
to ancestral, property, .it is-noc likely that. the just claitps of 
any of the heirs can be defeated, as the, la vy; .prohibits, parti-: 


tion,,sp long as^the mother is.capahie of bearing issue | -but 
to • suard against the possibility of such an occurrence, it is 

n . 1,1 o *.•< ‘ f '”'1 «( '•<{ . * { 

provided that the father s^ll retain two shares, to which 
shares,- if- a son be subsequently born, he’ is exclusively 

t, • M' , y'ljx ' '• * . « M * mI ,t \* .'[‘T ' { • 1 

pulitled, . -There is- another provision ^so yhich forms an 
effectual- safeguard against the .distitution of children born 
s\ibscquently; to ,.a .partition, which consists in .the father’s 
right, or^resumptibn, .m '.case .of necesrity, of..the property 
which he .may have distributed among his sons.ll 

.* ?. ‘ I'*'!’ ♦ • ' fr • » I ' t . o 


* See note to S. D. A. Reports, 'vol. i.,p. 36. 

t Dig.-,' 3, 4U ; and see cases. Chap, of Evidence of Partition ; also 
Colehrookc, cited in Appendix Blem. Hindu I.a%y^p. 325 c( sc<j. 

" ..J'Casd of-Conrishundor Bal.and others vl HnrrocIiiinder,Rai AWd others, 
S. b.'A’.’Ropo'i'ts, voi. iy.,”p. 163. •'■'.I,. ,J=.^ 

§ Rajkishor Hai and others v. the -widow of panlho Das, S. D. 
port, vol. i., p. 13. ' 

Ij See precedents, Case 3, Chap, of Partition, vol, ii, 


CHAPtElVV. 

OE MARKIAGE. 


On the subject of ’marriage, ‘ it may be ^resiimed that it has 
notoften constituted a matter of litigation in’ the civil courts, 
from the circumstance that))oin'ts connected Svith it do not 
appea’r to have been referred to the Hindu law-officers. Dis- 
putes connected with this topic, as well as those ' relating to 
matters of caste generally, are,' for the most parti adjusted 
by reference to private* arbitration. It is ' otherwise in the 
provinces subject to the presidencies of Madras and Bom- 
bay, where many matrimonial disagreemerlts and questions 
relative to caste have been submitted to Ihfe adjudication 
of the established*’ European courts.* - 'As, however, ques- 
tions relative to marriage are athong those* which, the Com- 
pany’s ' courts are, by law, called upon to decide, it may hot 
be amiss to cite Some of the fundamental rules connected 
with the institution. • ■ • ' ' ' • • 

Marriage, airaong the Hindus, is not merely h civil contract, 
but a sacrament, forming the last of the ceremonies prescribed 
to the three regenerate classes, and the only one for Sudras,f 
and an unmarried man has been declared to be incapa- 
citated for the performance of religious duties.^ It is well 
known that women are betrothed at a very early period 
of life, and it is this betroth ment, in fact, which constitutes 
marriage. The contract is then valid and binding to all in- 
tents and purposes. It ‘ is complete and irrevocable imme- 


'Scc Appendix Elements Hindu Law, pajjo 22 ct .passim and Bombay 
Reports, pages II, 35. 3C3, 370, 379, and 389, vol, i., .ind pages 108, 323. 
43ti473, 576, and 685, yol.ii. 
tDigost, vol. iii„ page 104. 
iibhi ii. page400, 
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diately on tlie ^performance of certain ceremonies,* without 
consummation! Second marriages, after the death of the hus- 
band first espoused,- are, wholly unknown to the Hindu law ;-J* 
though in practice, among the inferior castes, nothing is so 
common, f dlygainy is also legally prohibited to men, un- 
less for some gopd and sufficient cause, such as is expressly 
declared a just ground for dissolving the ‘former co'hti'act, as 
barrenness, disease, ' dr ' the like. This precept, however, 
is not much adhered' to in practice. • The text.tof Menu, 
which in fact prohibits polygamy, has been held; 'according 
to modren practice, to justify it. "For the first marriage^ 
of the. twice-born . classes,” says Menu, "a woman of the i 
, same class is recommended ; but for such as are impelled by I 
inclination to marry again, women in the direct order- of the ' 
classes are to be-preferred.”J From this text it is argued by 
the moderns, that, as marriage with any woman of a different 
class is prohibited in the present age, it necessarily follows 
that a. plurality of wives of the same, cla^s is admissible; 
but. the .inference appears by no means clear, and the practice 
is admitted by ,tlie •pundits to be reprehensible ; though 
nothing is, more common^ especially among the Kooleen, or 
highest caste of Brahtnins. 

In the event bfa.man forsaking his wife without just cause, 
and marrying another, he shall pay his first wife la sum equal 
to the expenses of his second marriage, provided she have 
not received any stridhun, dr make it up to her, if she have ; 
but he is not required, , in any case, to assign more than a 
third oil his propertj'. ' Tn all cases, and for whatever cause 
a wife may have ^'een deserted, she is entitled to sufficient 


‘Ibid, page 481 ;.'ind for an account of ccTemonies observed at a 
marriage, see As. Kbs., 'vol. vii., page 28S; also- Ward on the ItinUns, 
vol. i., page 130 et scq. 

t But a widow who, from a wish to bc.ar children, sltehts her deceased I 
husband by marrying; : brings disgrace- on- herself Here beibw. and , 
shall be cscludcd from the seat of her lord. ' Mem. cite'd in Dig., t>ngsj 
103, vol. ii. 

i Mem, chap. Hi., § 12. 
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maintenance. In the Mitdcshard, a distinction is made. 
Where a second wife is married, there being a legal objection 
to the first, she is entitled to a sum equal to the expenses 
incurred in the second marriage ; but 'where no objection 
whatever exists to the first wife, a third of the husband’s pro- 
^ perty should be given as a compensation.* But in modern 
\ practice, a husband considers it quite sufficient to maintain 
a superseded wife by providing her.wtth food and 'rairnent. 

There are: eight forms of marriage The Brahma, Driva, 
Arsha, Prajapatya, Asitra; \ Gandharvai Raeshasa' and 
Paisacha. ' 

The four first forms are peculiar to the Brahmiiiical tribe. 

The principle in these contracts seems to be, that the parties 
are mutually consenting, and actuated by disinterested 
' motives. . 

The fifth form is peculiar to Vaishyas and Sudras; It is 
reprobated, on the principle of its b^ihg a mercenary con- 
tract, consented to by the father of the girl for a pecuniary 
consideration; The sixth and seventh fbrmrs are peculiar to 
the military tribe, where the union is founded either on re • 
ciprocal affection or the right of conquest'. And the eighth 
or last is reprobated for all, being accomplished by means 
of fraud and circumvention.^ • ■ • 

The most usual form of marriage is, that of the 
which is completed " when the damsel is given by her father, 
when he has decked her, as elegantly as he can, to the 
bridegroom whom he has invited,” the nuptials of course be- 
ing celebrated with the usual ceremonies. The next species 
of marriage most usually practised is that of the Asura, 
where a pecuniary consideration is receiveti.by the father; 

* YajnyaKalf.tja, cited ia dig., vol. ii,, page 420; and see n case to tliii 
cfTcct stated, Elcm, Hin. Law, App,, p, 51. 
t Digest, vol. ii., page COG. 
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arid -I am given ’to tihdei^stand that m'ar'riages by th^’-Pa{- 
^achd-naode ard'n6t'UticbttiTii6A V'add £Ha;t yblib'^ Wonfi'dn','wh6 
from their’ wealth oU befttifj iin'ajr bd desifaible' ohjdcts, Ard, 
not ufafr'equfebtly; iriV‘eigl6d-'by drtifife'6 in£dilaatriilldny;tlici 
forms ’6f which tince g6ti'e th’fongh', the cbntrac’i Wdot dis- 
soluble on any pleai 'of* fraud, of di/'On of foi^dd;* ' ‘ ‘ ■ 


Thd '0dkWiar‘va‘m&nia,ge is' the 'only' one "of the eight 
mdses' fij'r the legafizirig ’of wliich’ no' forms are necessary ;-f 

Ti ;• 4-Jv-'!?!' 1? ** * _■* rV J‘ * ‘ /V‘‘ 



dmdVo’us' agreement',*^ would be''sui^'ieDt' to establish such a 
marriage, if corroborated by any word’ or rfelBd’oh 'the.'part„6jL 


the ntan4' ' ' . 

The relations with whom it is prohibited to contract 
matrimony are thus enumerated by Jlfcrwi ; " She who is nob 
desceinded from his <paUrnal or maternal ancestors within the 
sixth degree, and who is not hnovm hy her family iidme to 
tie of the same primitive stock with bis father or mottier,- is 
eligible by a twice-born man for nuptials and holy union-.” 

Adultery 'is a criminal, but- n6t' a civil offence, an’d’Ein ac- 
tion for damages preferred by the husband will not lie against 


* This is not the only instance in -which iraud is legalized by the Hindu 
law. That law sots aside gifts or promises made for the purpose of de- 
lusion. though this is fraud on the side of the person who practises the 
imposition, and can entitle him to no relief. The same law allows to the 
creditor a lien upon a deposit or commodate in bb hands for the recovery 
of his duo from the debtor who so entrusts any article to him ; and oven 
permits the practice of trick aqd artifice to obtain possession of such an 
article with- the purpose of retaining it as a pledge. — Colcbrooke, Obi. and 
Con., Book ii., § 95, and Book iv., § 618. 

■f This form of marriage is declared to bo peculiar to the military tribe. * 
Hay not the indulgence . have originated in principles similar to those by 
which, according both to the civil and English law, soldiers are permitted 
to make nuncupative wills, and to dispose of their property without those 
forms which the law requires in other cases! — ^Bl. Comm,, vol. i., page 417. 

J On this principle the law-officers of the Sudder Dewanny Adawlut 
declared legal a marriage contracted in Cuttack, noy very long ago, m a 
ease where the parties had cohabited for some time, and the man signi- 
fied his intention- by placing, a garland of flowers round the neck of the- 
weman. See also Elcm, Uin Law, App., p. 19S,. 

7 
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the adulterer * It is not a sufficient cause for the wife to 
desert .^e, husband, and there are not many predicaments in 
which such an act on her part is justifiable, ■ii Insanity; impo*. 
.JtpDce, and degradation, are, perhaps; the^only .circumstance’s 
under which her desertion of her husband wouldjnot, be con- 
sidered as a punishable ofFence.f A, married woman has no. 
power to contract, and any contract entered into .by her 
will neither be binding on herself nor on her husband, . un- 
less the subject of the contract be her own peculiar, property, 
or unless she have been entrusted with the management of 
her husband's affairs, or unless the contract may have been 
requisite to her obtaining the necessaries of Ufe.J 

* Colebrooke, cited Elem. Hiu. Law, Ap{)., p. 33. So also our Be^ls- 
. lions, following the Moohummudan law in this particular, treat the offonco 
as a crime against society, and not against the individual, but they require 
that the husband shall stand forward to prosecute. There is a case cited ■ 
by the nntUor ' of the Blem. Hin. La\v'(App., p. 34), in which the ptindfVs 
ruled that the adulterer w.as liable for the .money expended by the in- 
jured husband in' contracting a second marriage ; but this w’as considered 
to be rather nn equitable opinion .than founded, on. any express : te.it of 
law. iSee 8, Legal Companion, p. 47, the case of Lingee v. Gujjaiya, in 
which it was held that a Ilihdn husband can ' recover damages from' the 
person who commits adultery with his wife.] . , ,• . 

t ilfniu, cited in Dig., vol. ii., page' 412;' '' ' ” ' " ’ 

J Colebrooke, pbl, and Con., I’art I., .Book ii., §§ 57 and-SS. . ; 
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The etj'mology of the Sanscriti,;A\^ord for a , soti' (pwfra) 
clearly evinces the necessity, by Tvhich every Hindu considers 
himself, ^und to perpetuate. his .name,/ Since the. son 
{trayate) delivers his father from' the ,heU pame.d,^u^, he 
^YasJ therefore, called pwfra by B,rahma himself Agaiil:. 
"A son of any description should be anxiously^adop.ted by 
one who has-no male issue, for the salce of the,funeral,.cake,' 
water, and solemn rites, and for the celebrity, of his, name.”:)* * * § 
Under ,this feeling, it was. natural ,tp .resort to the' expedient 
of adoption. Twelve sorts of sons have accordingly hjeen { 
enumerated by Jllcriu. The son. begotten by a man;himBelf,* 
in Imvfid wedloch ijthe son of.his .wife, begotten in;th(? man-.' 
ner before described,;*^ a son givien tojdm’/^a pnjnade or ' 
adopted ;Ci son o^concealed birth, .or whose reed father 
cannot he known Ipxid a son rejected'by bis natural parents ; 
are the six kinsmen and heirs. QThe son, of a young wopaan 
immdrried.'fthe son of a pregnant hndej a son bpugh^ son 
by a twice-married womaii,'^a son self-given, and^ son ])y.a 
Sud/ra, arb the six kinsmen, but not heirs ,to, col^tercd8.’’X 
In .treating .of the miscellaneous ciistoms of Greece,' the 
author of the Antiquities§ observes as follows " Adopted 
children were called Paidesthetan or.Eiepoietov, hnd^were’ 
invested in all the privileges and rights of, 'and oblijted' to 


* Institutes of jifenu, chap, ix., § 138. i , ,, .. 

f Smrili, quoted in the Jlelndcam : or, in the l.'inpnngc of Statius, 
‘• 'Oribilasomnifuffiendanitu. Orbitas nvllo tumulalajlelit,i'i' i‘ i! .r.!!,: > 

t Institutes of A/enu, chap, ix., §§ 159 and 160, 

§ Vol. ii,, p. 336, 
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perform all the duties belonging to, such as were begotten by 
their fathers ; and, being thus provided for in another family, 
they ceased to have any claim of inheritance and kindred in 
the family which they hAvOleffc, unless they first renounced 
their adoption, which the laws of Solon allowed them nob to 
do, except they had first'begbtten' children to bear the name 
of the person who had adopted them, thus providing against 
the ruin of families, Which %ould have been extinguished by 
the ruin of those who wOrb^dopted to preserve thehi. if the 
adopted' person died ‘Without children', the inh’eri^iicb cohTd 
not be.aliO'fied from t’tfe fSfniiy into which they w’ei'e adopt- 
ed, bOt returned to ■the'"'rtlations' "of the person’s who had 
adopted them. 'The’AthehiahS are' by some thbiight to have 
forbidden a'Oy man' to "marry’ after he H^d 'adopted a son. 


Without leave ftom the liiagistraitei arid there is an 'in- 

I® . .. , •• 

stande in TySzet’s Chiliads' o'f brie'Leog’oras, who, being ill- 
rised' by- Aridofcides, ‘lhe’'‘OfatO'i^, who’ was his a’dopUd' Von, 
d4sifed'le’dve to r^rifi‘j']'*HBWeyer;‘it is dertaiii that some raeri 
marfied‘?after*t‘h'e’y'had'‘ndbptbd 'abhs' j an'd‘ if they begot legi- 
timate' cMTd’reh,' thei^' ’eitatbs Wei:e 'eijually shared between 
thosb begOtten 'aM aaOpted."! 

The' ■wllbief,*'(jt'iiedtly’'fhe' 'Whpte, 'of the proyisioris above 
dfedi' arW strictly 'dpfelicabie tb'i^e'eystem of adoption as it 
prevaiia*'fithdng^' the^BKhdii’d ’at ' thie dayi !Bulj the.renunci- 



atiori 
an 


ia/uo’ ejrptdsSi texfct declaiitfg rllegailf a renridciation’ of adcip- 


tion«.bift at the' same time thero-is' not ady which can be 
construed as approaching to 'a justification of it. ’ 

In the' present agei two, or at the most three, forms of adop 
lion only are allowed, in these provinces ; and the Daitaca 
or son given, and the Gritrimd, or-son made, arc the nios: 


common. The latter form obtiiins. only in the province b 
Mithila. In strictness, perhaps, adoption in this form shouh 
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be held (*0 be abrogated, as the {itialibn of anj' but a soil 
legally begotten, or given in adoption, is declared obsolete 
in the present' age ;*' but agredably to a' text of Vnhaspaii, 
immemorial Usage legalizes any practice.f Some of the re-' 
quisite- conditions for the adoption of a' son are comprised' 
in the ' following tests of Menu : — " Se whom his father or' 
mother, J with her husband’s assent! gives to'anothel* as his- 
son,' provided that the donee have nO issue, if the boy be of 
the same class, and affectionately disposed, is considered as 
a son given, the gift being confirmed by pouring water.” 

“ He is considered as a son made or adopted whom a man 
takes as his own sou, the boy being equal ‘in class, endued* 
with filial virtues, acquainted with the merit of perjorming. 
obsequies to his adopter, and with the sin of omitting them.”§ 
But there arc many conditions besides these fundamental 
ones : and briefiy noticing such of the rules as are indisputa- 
ble, and universally admitted, 1 shall discuss those which 
have admitted of doubt, and endeavour to fix such as are 
uncertain, by citing the authorities in support of each. Be- 
garding this particular branch of the law, there is not much 
difference in the doctrine of the several schools ; the Dattaca- 
chandried and Daitacamimdnsd, the two chief a'uthoHties 
on the subject] being respected by all. The first text above 
cited is sufficiently explicit as to the persons who possess 
the right of giving in adoption ; and the only exception that 
has been propounded by the cotnmentators is contained in 
the Dattdcamimdnsdj which refers to the gift of her son by' 
a widow during a season of calamity ; and it has been made 
a question of doubt, whether a widow", even with the sanction 
of her husband, is competent to adopt a sotl ; but her com- 

* Sce'Rcincral nolo by Sit W. Jones, appended .'to his translation of 
Mcrm't Institutes ; and the text of the Aditya Pwrmaj oited in Jagan- 
nnlA’s-Digcst, 'Vol. iii., page 272. 

+ Cited in the Digc.st, vol. ii., page I2S. 

t Section 4] § 12. 

§ institutes of Menu, chap, ix., §§ 168 and 1G9. 
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petency .so to do is established by the prevailing awthoritie.'i.- 
It has been ruled-, however, that in the.case of an ndoption 
made by a widow without having obtained the consent of 
her. husband, or in tS'hich the adopted son shall not have been 
delivered . over to her by either of his, pareniSj but only by 
his bi'other, the adoption is invalid.*- It is required that the 
party adoptingt should be destitute of a son, and son’s son, 
and son’s grandson ; that the party adopted should neither 
be the only nor the eldest' sou,§ nor an elder relation, such 


• Case of Taramunec Dibia v. Doo Nar.iyun Rai and another, Sudder 
Dewanny Adawlut Reports, vol. iii., page 387. The same principle -was 
recognized in the case of Raja Shumsheie Hull v. lianpo Dilraj Koonwnr, 
vol. ii.,.pagc 1G9. . . . . ■ 

/ It has been doubted by Mr. Sutherland, in his Synopsis, wliethor an 
'"nnmarried person, that is, one not a yW/ii,,or, as \vc would say. baclielor; 
is competent to .adopt; but he inclines' to the affirmative of the question 
(p. 212). In the I'reocdents. vol ii.,-. of this work, in tlio ca«o of adop- 
tion No. 1, the pvnditi expressly declared the adoption by such indivi- 
dual to be legal and valid, and there is cei-t«i'nly no authority against it* 
The same doubt is expressed, and the same conclusion arrived at, with 
respect to'an adoption bj' a blind, impotent, or lame person. 

i SounnTca cited in Datl Miin. It has also been doubted by tlio 
author of the Considerations (p. liiO), .whether a- man having a grandson 
by a danghtcr can adopt a sou ; but there is no solid foundation on which 
such a doubt can rest.- It must liave originated in the indiscriminate 
use of .tho word “ grandson”, in tlio Ifinglish translations, as applicable to 
‘the daughter’s son as well as to tho son’s son, Mr. Sutherland, in his 
Synopsis, p.age 212. infers, and justly, that if male issue exist who are 
disquaUHcd by any legal impediment (such as loss of caste) from the 
performance of exequial rites, the affiliation of a son may legally take 
])l.ace. In the Summary of Hindu L.aw, p, 48, it is laid down ns a rule, 
that 'the insanity of a begotten son 'would not' justify adoption by the 
parent ; but to this and other gencr.al . positions laid down in that work 
1 cannot altogether accede ; for instance, it is stated, that the Pooriah 
Shastrees do not recognize the necessity that . adoption should precede 
marriage ; tiiat a younger brother may be .adopted by an elder one ; that 
the youngest son of a family cannot be adopted, &c., &c., for none of 
which can 1 find autliority; though undobtcdly tho whole of those posi- 
tions may^ be just when applied to tliat side of India, as founded on the 
lex loci, or immemorial custom. 

' 5 Vasishtha, Putt. Nir., and Menu, ibid ; but this is an injunction 

rather a.gainst the giving than the receiving an only or older son in adop- 
tion, and the transfer having been once made, it cannot bo annulled. 
This seems but reasonable, considering that the adoption having once 
been made, the boy ipso facto loses all claim to the property- of his 
natural family. Sec Bombay lleporls, case of Huebut Rao v. Govind 
Rao, vol. ii., page 75 ; also'Elcm. Hin. law, App., pp. 82, 83. 
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as the paternal ' or the matsrnal uncle;*' that he should be 
of the same tribe as the 'adopting party ;+ that' he sh'oitld nob 
be the son of One whom the adopter could' not have married, 
such as his. sister’s son or daughter’s son. This last rule, 
however,' applies'- only to the three ■ superior classes, and 
does not extend to Sudras-l It is a rule also, that when 
a woman adopts, she should have the consent of her hus- 
band, or, according' to the law laid down in some author- 
ities, the sanction of his kindred ;§ that where there is' a 
brother’s son, he should be selected for adoption in prefer- . 
once to all other individuals ; but this is not universally i 
indispensable, so as to invalidate the adoption of a stranger.ll^ 
DattacacJiandricd, section 1, § 22. In the case of Ooman 
Dutt, pauper, appelltint, v. Kunhia Singh, it was held, that 
while a brother’s son exists, the adoption of any other indi- 
vidual is illegal ; and this is undoubtedly consonant to the 
doctrine contained in the Dattacamimdnsd, but it is contro- 
verted in the Dattaoahandried. It would appear, however, 
that, according to the law of Bengal and elsewhere, where 
the doctrine of the latter authority is chiefly followed, and 
where the doctrine oi factum valet exists, a brother’s son 
may be superseded in favour of a stranger ; and even in 
Benares, and the places ' where the Mimdnsa principally 
obtains; and where a prohibitory rule has in most instances the 
effect of law, so as to invalidate an act done in contravention 
thereto, the adoption of a brother’s son or other near rela- 
tive is not essential, and the validity of an adoption actually 


* Dull. Mim., see. 2, § 32. SiVdder Dawanny Adawlnt Reports, 
vol. iii., p. 232. MiL /nh.. chap, i., sec.’ II, p. 12. , 

■f il/om. chap, ix., ^ 168. 
t Narxda cited in Dutt Nir. 

■' ^-According to the ryasa/iAm/fcousiaSAa and iT/ay«c7io, authorities of the 
highest repute among the il/n/iroMas, which in Ihis respect follow.thc 
d’ootrinc '’of 'the DoH«cnc7i5nd!Wc(i, the sanction of the husband is not re- 
quisite ; -biit in this respect the authorities above cited differ from most 

others. Bom. Hep., vol. i., P. 181, vol. ii., pp. 76 and 456. See also Blem. 
Hin. Law. App. pp 66, 68. 71. 

0 Sudder Dewanny .idawlut Reports, vol. iii., p. 144. 
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made docs, not rest on the rigid observance of .that rule of 
selection, the choice, of, him to be adopted being. a matter. of 
jdiscretion.**‘ , Jt may .be held, .then, that the injunction to 
adopt .one’s own .Sapinda.^n brother’s son is the first), and, 
failing them, to jadopt out of one’s own iGoim, is not essen» 
tial, so as to invalidate the adoption in the event of depar- 
ture from the role. It is lastly .requisite that the adopted 
son should be initiated in the name and family of the adopt- 
ing party, with the prescribed form and solemnities.*!’ The 
adoption being once completed, the son . adopted loses all 
claim to the property of his natural^: family, butj he is 
r estranged, from his own family partially only. For the pur- 
poses of marriage, .mourning, &c,, he is not considered in the 
light of a stranger, and the prohibited degrees continue in 
full force as if he had never been removed. His own family 
have no claim whatever to any property to which he may 
have succeeded ; and in .the event of a son so adopted hav- 
ing succeeded to the property of his adopting father, and 
leaving no issue, his own’ father cannot legally claim to in- 
herit from him, but the widow of his adopting father will 
succeed to the property.§ He becomes (with the excep- 
tion above noticed), to all intent's and purposes, a member of 
the family of his adopting father, and he succeeds to his 


* Colcbrooko, cited in Elem. Hin. Law, App., pp. 74 and 80. 
t For an cunmeration of the ceremonies enjoined at an adoption, sec 
Summary Hindu Law, p. .5S, .and Elements Hindu Law, p. 82 ctseg.; 
hut the exact observance of these ceremonies is not indispensable. — Dig,, 
vol. iii., page 224, and Elem. Hin Law, App..pp, 101, 106. 

t It has been asserted by the autlior of the Elements of Hindu Law, 
that a son adopted in the ordinary way, though ho cannot marry among his 
adoptive, yet may one of his natural relations ; but I cannot find any 
authority for this doctrine. He seems to have inferred from the text of 
Parijala, ‘'Sons given, purchased^ and the rest; who arc sons of two 
fathers, may not marry in either family even, as was the case of Singa 
and Saisira,” that adopted sons not bcsiring the double rcinlionsnip might 
do so ; but the inference is clearly unlcn.'vblc. Indeed, Mr. Sutherland, to 
whom ho refers as his authority, expressly declares in his Synopsis (p. 219) 
that the adopted son cannot marry any kinswoman related to his father 
and mother, within the prohibited number of .degrees, as his consangni- 
ncal relation endures, 

§ Elem. Hin. Law. App, p. 101. 
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)prp,p,ei?t^', .collater{j,lJy,a8‘wjellias lineally .bnt.execeptingHihe 
case of the peculiar adoption termed 'BwyaviusJuiyana, he 
,ia ,o,?ciudq^ from . participating in bis -natural father’s ipro- 
ipepty.?!'., IWberje-a legitimate son is born subsequently to the! 
,^,dqptiOT, -be .and -the son ;adopted inherit together-; but-tbe 
adopted son takes .one-third, according to the law- of Bengal, 
and -Anerifourth’, ; aceording to -the doctrine of other schools-l 
If .•t^yO ilegit^iihate sons rare subsequently born, then, accord- 
ing to the Benares school, the property should be made- into 
seven ■ parts, .ofi 'which the ligitimate sons would take six ; 
and according- to the 'law as current elsewhere, into five 
ehares, of which -the legitimate- sons would take -four, and so 
op,, ip :the same proportion, -whatever -number of legitimate 
spns-mayb.e -born subsequently .§ ■ 

A bpy adopted by a widow with the permission of her late 
husband has all the rights of a posthumous son, so that a skle 
made by her to his prejudice of her late husband’s property, 
.even-.before tbe adoption, will not be valid, unless made under 
circumstances' -of inevitable necessity ;ll and in the case of a 
-Hindu of Bengal, dying in his father’s lifetime without issue, 
,but leaving a-widow authorized- to adopt a son, if such adop- 
(tjop be. made by the widow, with the knowledge and consent 
.of hpr deepased husband’s -father, at any time before he shall 
hay,e' made any other legal disposition of the property, or a 
sp.p. shall have been bom to^his daughter in wedlock, no such 


,; *• jj/env, chap. i:r., 5 15Q. 

I 'iSce 'Preced^ts of ‘adoption, case 10, and of Sister’s sons, &c.. case 7, 
Pasf{i/i.(7ia, .cited, in- thp- Spit, ' SlUfi. nnd Ontydyana' in the Dattaca- 
chandriea. 

'-'1 'Se'e- tlic' case' of Sfing-th Serma v. Badhakann't, and Dntt Narain 
Sing and others v, Roghoobecr Singh, S. D. A, lleports, vol. i., pp. 15 
nnd 20. 

- § It is laid down in the Daltaeaehandrivd, that in case of Sudras, 
if a legitimate son 'be. pubsequently horn, hois entitled to an equal share 
- op)y , prith the ; adopted son ; and this rale prevails accordingly in Ihe 
Bontlier'n provinces'. ’ <• 

II Case of Ranee KishermnneeJ v, Oodwunt Singh and another, S. D. A. 
Beports, vol. iii,, p. 220. 
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subsequent- disposition or -birth shall invalidate the' claim of 
the son so adopted t'o the inheritance.* 

• The above rules relate to a son adopted in tbe Dattaca 
form. But there is a peculiar- species of adoption termed^ 
Dwyamtiskayana, - where the - adopted son still-cohtinues a 
member .of .his own family, and partakes of the estate 'both 
of bis natural and. his adopting father, and -so' inheriting' is 
liable for the, debts of each. To this form of adoption the pro- 
hiHtion as to the gift of an only son does not apply .*(* -It may 
take place either .by special agreement ■ that the boy shall 
continue son of both, fathers, when the son adopted is termed 
Nitya Bioyaniushayana ; or ortherwise, .when -the ceremony 
of tpnsuro may have been performed in his -natural family, 
when he is designated Anitya Diuyamushayana ;'sind in this 
latter case, the connexion between the adopting and the 
adopted p-irties endures only -duringt the lifetime of the 
adopte.d. His children • reverb to their natural -family. | 
With a legitimate son subsequently born, the 'Dwyamiosha- 
yana takes half.a share of his adopting father’s property.§ 
The question as to the proper. age for adoption has been 
much discussed ; and the most correct opinion seems to be, 
that there is no defined and universally applicable rule as to 
the age beyond which, adoption' cannot take place, so long as 
the initiatory ceremony of tonsure, according to one opinion, 
and of investiture, according to another; has not been per- 
formed in the family of the natural father. 

In the DattacaviivwnsA, the period fixed beyond which 
adoption cannot take place is the age of five years ; and if 
the ceremony of tonsure have been performed within that 


'Case of Ramkisson Snrkeyl v. Sriinuttcc Dibi.a, S. D. 'A. Reports, 367. 
See also Coicbrooko in Elcm. If in. Law, A)ip., p. 102. • 

+ See the c.ase of Rnjn Shnmshcrc Mull v, Ranbc Dilrnj Koonwiir; 
S. D. A .HeportP, vol. ii.. p, 109. 

X Datl, iMim , .sec. 0. §§ 41 and -12. 

Dalt. Chand , sec. .S, § 33. • 
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period iu the family of the natural fathci*, the son adopted 
cannot become a Battaca in the ordinary form, but must be 
considered an Anitya Dtoyamushayana, or son. of two 
fathers.’, This cau only be efifected by the performance of the 
.sacrifice termed Putr^hti, by which the son is affiliated, in 
both-families. 

In the Dattacacliand}'iea* the period fixed for adoption is 
extended, with respect to the three superior tribes, to their 
investiture with the characteristic cords, which ceremony 
is termed Oop'Uinayuna, and is subsequent to that of tonsure. 
Of Cliorn'ocut'ana •; aad with respect to Sudras, to their 
contracting marriage. But investiture in the one case, and 
marriage in the other, must be performed in the family of 
the adopting father. The periods fixed, however, for 
the investiture of the three superior tribes are different. ' 
That of a Brahmin should take place when he is eig^y^ys j 
of age, which may be construed optionally, as signifying eight;, 
years from the date of conception, or from the date of birtb.l 
That of a Oshetrya at eleypn years of age, and that of a ; 
Vdisya at twejiye.. But there are Secondary periods allowed : 
for instance, the investiture of a Brahmin may be postponed i 
until sixteen years after the date of conception ; that of a j 
Cihetryd until twenty-two years after the same date ; and 
that'of a Faisya until twenty-four years. It should be ob- 
served, however, that where this ceremony of Oopwmyuna 
baa once been performed, an insurmountable bar to adoption 
is thereby immediately created. Its effect' cannot, as in the 
case of tonsure before the age of five years, according to the 


* The fiiilerence of opinion with respect to this point .arises from n dif- 
ference of grammatical.construction. The terrain the original is OAtinrfodya 
(rignifying tonsure anil the rest), which is a compound epithet termed 
JStthobri/iee,., which again is dirided into two kinds called (adgttna and 
Hitadguna, inclusive and exclusive. According to those who adopt the 
former constrnction, adoption is lawful even after tonsure ; but not so 
according to those who adopt the latter. The formet. construction is adopted 
by DevandahhuUa ; the latter by Nandnpandita. 
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authority of the J)aUacamimansa, bie .so far neutralised au- 
to admit of its being re<=performed after the ceremony' of 
Puires/iii* * * § ’ " ■ 

The authorities being entitled to equal tveiglit iu' different 
parts of the country, the only ground of pteferenee must be' 
sought for in the different customs prevailing in’ different- 
, places, • In the province of Bengal, and in the southern- pro-, 

! vinces, the more extended period should be assumed as the 
limit, f that being apparently consonant to. the received.- 
-practice } while in Benares.^he^,JI^attacarir,ima7isci'i) which 
limits the period- of adopfcioofs^ohld.Vor the same reaspn.ibe . 
.followed. In laying this down as a rule,r it may be objected 
that there do not exist sufficient grounds for . the establish-;, 
ment of its accuracy* It . is proper* therefore/ that the' 
grounds of the rule should be, stated. In the precedents 
which I have collected/ there is no case bearing, directly- on 
the point. Oase 2 (which is a. Bengal case) , does -not ex- , 
pressly prohibit adoption after the age of five years.,. And in- 
the case of- Kerutnarain Musst* Bhobinesree (the 

only adjudicated one for Bengal that I can find bearing om 
the question):^ tHe principle of-the.extendefi was fully 
discussed and admitted/ The limitation to the age of five . 
years is founded on a passage in the, (7aKica2ru;ra7ta,§.-.and’, 
the authenticity of that passage is doubtful. .The<JD,attac{i- . 


• This! has', been doubted' by the- tni&slator '.of- the' DutltiecicTi&iidriea'- 
ani Sattacamim^ned in bis Synopsis nt the conclusion of ■ that ; work, - 
p.' 225'; nttd- fie diffidently ' expresses his' ihnbility tb Bbttle'the'questibn',* 
though ho inclines to the negatiro: but independently, of there being no 
authority ' in support of' the affirmative' of the question, the fact that in- 
vestiture constitutes a second birth is c'onclusivo against it. Adoption is 
permitted on the principle that the adopted son is born again in the 
family of ids adopting father ; but this cannot bo’ whore the investiture' 
which causes the second birth has already been performed iii the' family 
of the natural father; 

•I- For the doctrine as to the age of adoption according to'thc sonthcrii 
anthoriti&v, see lilem, Hin. La.v, p, 76 cl sai., and .Summary ditto, p. 60. 

t .S. D. A. Reports, vol. i., p. 161. 

§ Dig., vol, iii., p, 228. 
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ohandricd makes no mention of it, though the DdUacaini- 
mdnsd does. The latter being a Benares authority, it may 
be proper to apply the limiting principle to that province, 
but not to Bengal or the Bekhan, where that principle is 
not only not recognized, but ^yhere it is denied, and adoptions 
continually take place at an age far exceeding five years. 

There is no standard work on the subject of adoption ex- 
pressly for the Bengal school ; but whenever there is any 
difference of opinion between the Dattacaminidned and the 

Battacackandrica, the doctrine of the latter conforms to that mamd pre- 

£otixics lu 

of Bengal ; for instance, as to the share to be taken by an Benares, nnd 
adopted with a legitimate son.*' Other instances might be 
cited. If it should be considered that the reasons here given elsewhere, 
are insufiScient to warrant the conclusion arrived at, it may 
at least be contended that it is open to a Bengal pundit to 
adopt either authority, and that the adoption of that which ^ 
admits the more extended lithit.as being the more liberal 1 
construction could not be objected to. The author of the 
.Considerations on Hindu Law as current in Bengalf seems 
adverse to the extension .of the limit. He maintains that 
in the case of Gopeemohun Beb it was the opinion of all the 
pundits who were consulted on his behalf that proof of his Argument 
being under the age of five years was indispensable. He 
also alludes to a remark appended to the case of Kerut- 
narain V. Musst. Bhobinesree, decided in the S. D. A.; 
but, with respect to the first, it may be observed that there 
does not appear to have been any formal opinion actually 
taken ; and, with respect to the second, it is not apparent 
from what authority the remark proceeded. The author of 
the Considerations lays it down as a second rule that adop- 
tion connot take place in any of the classes after the 


ceremony of tonsure shall have been performed. From what 
has preceded, it will appear, however, the “ investiture ” 

* HdyabMga, 155. 
t Page 144. 
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should have been substituted for. the word “tonsure and 
that the doctrine should have been qualified by the provi- 
sion that, if tonsure bad been performed previously to the 
fifth year, it might be repeated in the family of the adopting 
father, the adopted son thereby becoming an Anitya Bivya- 
musliayana. According to the Mdyac’ha, an authority of 
the greatest eminence among the Mahrattas, the restriction 
as to age relates only to cases where no relationship subsists ; 
but when a relation, or Sdgotra,\s to be adopted, no obstacle 
exists on account of his being of mature age, married, and 
having a family.* In Mithila, where the CHtrima t form of 
adoption prevails, there is no sort of restriction, except as to 
tribe ; it being requisite that the tribe of the adopting father 
and of the adopted son be the same. There is no limit as to 
■'age, and no condition as to the performance of ceremonies 
‘so much so, that Keshuba Misra in the Dvjaita PurisJdshta, 
treating of this description of adoption, has declared that a 
man may adopt his own brother, § or even his own father. 
But he, as well as his issue, continues after the adoption to 
be considered a member of his natural family, II and he takes 
the inheritance both of his own family and that of his adopt- 
ing father.^ Another peculiarity of this species of adoption 
is that a person adopted in this form by the widow does not 
thereby become the adopted son of the husband, even though 
the adoption should have been permitted by the husband ; $ 


* Bombay Reports, vol, i., p. 195. 

t This form of adoption is wholly unknown in Bengal ; but see notes. 
Sutherland’s Synop., p. 221, and case of Ooman Dut v. Kunliai Singh, S. D. 
A. Reports, vol. iii., p. U4. 

X See the case of Kullean Singh v. Kirpa and another, S, D, A. Reports, 
vol. i., p. 9. 

§ The reverse of this opinion was maintained in the case of Baboo 
Runject Singh v. Obhyc Narain Singh, S. D. A. Reports, vol. ii", p. 246 ; 
but the authorities cited by the law-officers in support of the doctrine 
laid down by them on that occasion had relation to the Dattnca form of 
adoption. * 

II Dig., vol. iii., p. 27C. 

% S. D. A. Reports, vol iii,, p. 307, 

$ Ibid, vol. ii., p. 27, 
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and the. express consent of the person nominated for the • 
adoption must be obtained during the lifetime of the adopting 
party.* This relation of Critrima son extends, as has been 
already observed, to the contracting parties only ; and the 
son so adopted will not be considered the grandson of the 


and miisthim> 
self consent 
to the adop* 
tion. 

Tho relation 
does not de- 
scend. 


adopting father’s father, nor will the son of the adopted be 
considered the grandson of his adopting father. He does not Does not in- 
inherit collaterally, being ninth in the enumeration, accord- 
ing to Ydjnyawalcya.f 


It has already been observed that a man who has a son, 
son’s son, or son’s grandson, is not competent to adopt a sen ; 
and it would seem to follow, by analogy, that if a man has a 
son, and the son of an elder son deceased, he may give the 
formerj , away in adoption, because he cannot be considered 
as the father of one son only ; the latter also bearing towards 


A man having 
a son, and a 
son’s son may 
give the 
former in* 
adoption. 


him the relation of a son to all intents and purposes, and 
supplying the place of the elder one. In the Dattaca- 
mimdmad,, there is a prohibition against the gift of a son, 
where there are only two ; but the precept is merely dissuasive, 
and not peremptory, 


pe rsons cannot join in the adoption of one son. A *’‘l!wo persons 
notion seems to have prevailed, that” tow" brothers' might thesame^hl^*^ 
adopt the same individual; but thm is entirely erroneous.§ ^er'anv'cir-* 
The supposition seems to have proceeded on a misconstrue- cumstancos. 


tion of the following text of Menu: — "If, among several 
brothers of the whole blood, one have a son born, Menu pro- 
nounces them all fathers of a male child by means of that 
8on.’’l| But that text is not meant to authorize the adoption 


of a nephew even, -by two or more brothers. The adopted son 
of oue brother would, of course, offer up oblations to the 


* S. D. A. Reports, vol. ii„ p. 173. 

+ Dig., vol. iii., p. 276. 

t In this case the dissuasive precept against giving one of two sons 
would apply, but the adoption would nevertheless be valid, 

$ See Considerations on Hindu law, p. 473 cl aca, 

II Cited in Dig-, vol. iii., p. 226. 
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ancestors of all, and so far would perform the office of a son 
to them also; but he. would not' take the estate of his adopt- 
ing father’s brothers, in the evfent of their Having any' nearer 
heir. 


A Datlam son 
succeeds co- 
latorally, but 
not to the pro- 
perty of 
cognates. 


Example. 


Itcnson for his 
not succeed- 
ing to cog- 
nate’s pro- 
perly. 


Another point which has been the subject of much discus-^ 
sion is, as to whether an adopted son by the Dattaca form 
succeeds collaterally, as well as lineally hut this may now 
be fairly said to be set at rest, and decided in the affirmative. 
It is true that Jimutavahanat in the Ddyabhdga, has con- 
tended that the son adopted in the Dattaca form cannot suc- 
ceed to the property' of his adopting father’s -relations; but 
the doctrine, being in opposition to the text of Menu, can- 
not be held entitled to any weight.* -It should be observed, 
however, that a son so adopted has no legal claim to the pro- 
perty of a Bandibu or cognate relation ; for instance, if a 
woman, on whom her father’s estate had devolved, adopt a 
son with the permission of her husband, the son so adopted 
will not be entitled to such estate'on his adopting mother’s 
death. It will go to her father’s brother’s son, in default of 
nearer heirs. This point v/as determined in a case recently 
decided by the Court of Sadder DeWanny Idawlut. -h It is 
not quite evident why a daughter’s adopted son should be 
excluded from inheriting the estate of his adopting mother’s 
father, while a son’s adopted son’s right of succeeding colla- 
terally has been acknowledged, inasmuch as the maternal 
grandfather is enumerated among the kindred by all the 
Hindu legislators ; but the reason is, that the party adopted 
in the latter case becomes the son of a person whose lineage 
is distinct from that of the maternal graridfatei'. 


* This . question has been amply discussed in the Consider.ations on 
Hindu Law, p. 128 cl ttq. See also case of Shamchundcr and Uoodcr- 
chunder c. Narayince Dibia and Ramkisben llai, S. D. A. llenorts, vol i 
>. 209. > • 

j See the case of Gunga Jlya v, Kishen 'Kishorc and othova, S. D. A, 
Reports, Yol, iii. p. 128. 
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The difference . of opinion existing as to whether a Daf- 
taca' should, be . considered as heir of the. adopter’s kinsmen 
or not, arises from. a difference in the order of enumeration 
in the twelve descriptions of sons ; some legislators maintain* 
ing that Menu included in the Daitaca among the first sb. 
who are entitled to inherit collaterally, while others main, 
tain that the same law-giver ranked him among the last six, 
who can only inherit lineally. In the Dwaita Kirnaya 
the saveral opinions have been noticed, and the author of 
that work,, gives his own in favour of the Daitaca. In Sir 
iWilliam Jones’s translation of the Institutes of Menu, the 
Dattaca in ranked among the first six ; and a great majority 
of the pundits throughout the countrj’, who were consulted 
,on the subject when it was agitated in the Supreme Court, 
expressed their opinion that the DaUaca is entitled to 
inherit collaterally.* — The author of the DattacachandrioA, 
according to his usual expedient of reconciling conflicting 
doctrines, puts the decision of the question on the character 
of. the claimant — a criterion, it must be confessed, not very 


Reason of 
the difference 
of opinion as 
to the Datta- 
ca't right of 
collateral 
succession. ' 


Authorities 

cited. 


precise. 

, R is clear that a man having adopted a boy, and that boy j 
being alive, he cannot adopt another. It is written • in the , 

’Dattacamimdnsd : “A man .destitute of a son (aputra) is 
one to whom no son has been born, or wh9se son has died ; for 

a text 0/ Sounaka express, "one to whom no son has been 
born, or whose son has died, having fasted for a son, &c.; j* 


* This question was circulated by the Court of Sudder Dewanny 
Adawlnt to all the Courts under its jurisdiction to ascertain the law on the 
point from their Hindu law-officers. Sec p. 191, Considerations on Hindu Law. 

t Page 2. — There is a vi/avaathA maintaining the opposite doctrine, the 
authority cited for which is a verse ascribed to SIcmi, though not to be 
found in the Institutes ; ‘‘Many sons are to be desired, that some one of 
them may travel to Gya." But this test obviously relates to legitimate 
sons. Sec the case of Goureepershad Bni v. Mnsst. Jymala, p. 136, vol. i., 
S. D. A. Keports. And Mr. Colcbrookc observes, in a note to p. 42. ibid, 
that the validity of a second adoption, while another son, whether by birth 
or adoption, is living, is a question on which writers of eminence have 
disagreed ; that JagamaOia, in his Digest, inclines to hold it valid ; bnt 
that the author of the Dattacamimansa, a work of great aiithprity, maintains 
the contrary opinion. 
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A man having 
a son or an 
adopted son, 

mayauthorize 
his wife to 
adoptanother, 

failing such 
son. 


But whether 
she can with* 
ont such 
sanction, is 
disputed. 


Doctrine of 
Jagnannatha, 

Of Bengal. 


And Benares. 

And western 
provinces. 


llcason of the 
doctrine. 


Doctrine of 
the Mithila 
Bcbool, 


bub it seems to be admitted that a mao having a legi- 
timate son may nob only authorize his wife to adopt a son 
after his death, failing such legitimate son, but also; failing 
the son so adopted, to adopt another in his stead ;* and ' it 
has also been ruled that autheiity to a wife to adopt, in the 
event of a disagreement between her and a son of the 
husband, then living, will' not avail ; though authority to 
adopt, in the event of that son’s.death, would be' valid.*)* It 
is a disputed point, whether a widow having, with the sanc- 
tion of her husband, adopted one son, and such son dying, 
she is at liberty to adopt another without having received 
conditional permission to that effect from her husband. Ac- 
cording to the doctrine of the Dattacamim&nsa, the act 
would clearly be illegal ; but JagannMIia holds the second 
adoption in such case would be valid, the objcet of the first 
having been defeated, According to the authorities which 
are followed in Bengal and Benares, a woman is competent, 
after the death of her husband, to adopt a son, provided he 
gave her permission to do so during his lifetime; and, 
according to the law of the western provinces, with the sanc- 
tion of the husband's kindred, after his death ; these author- 
ities cantending, that although a woman cannot of herself 
pi-rform the ceremonies requisite to adoption, yet that there 
is no objection to her calling in the assistance of learned 
Brahmins, as is practised by Sudras on similar occasions. But 
according to the doctrine- of Vacliespati, whose authority is 
recognized in Mithila, a woman cannot, even with the previ- 
ously obtained sanction of her husband, adopt a son aftci 
his death, in the "Dattaca form ; and to this prhibitory rule 


• Caso of Shamchundor and Roodorchundcr, p. 209, vol, i,, S, D. A. 
Reports, where it was estabJished that there may bo two successive adop 
tions by the widows of the same man ; and the case of Musst. Solukhni 
V. Bamdolal Pande and others,' p. S34, vol. i. 

t Case of Musst, Solukhna v, Randolal Pande and others, vol, i. 
p. 325, 
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fnay be ti'aced bhe origin of the practice of adopting in the 
Critrima form, which is there prevalent. This form re- 
quires no ceremony to complete it, and is instantaneously 
perfected by the offer of the adopting, and bhe consent of 
the adopted, party. It is natural for every man to expect an 
heir, so long as he has life and health j and hence it is usual 
for persons, when attacked by illness, and not before, to give 
authority to .their wives to adopt. But in Mithild., where 
this authority would be unavailable, the adoption is perform- 
ed by the husband himself ; and recourse is naturally had to 
that form of adoption which is most easy of performance, and 
therefore less likely to be frustrated by the impending dis- 
solution of the party dosirous of adopting. 

It is an universal rule in Bengal and Benares that a 
'vVoman can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previouly 
obtained ; but it does not appear that the prohibition in 
MithiU, which prevails against her receiving a son in adop- 
tion according to the Dattaca form, even with the previous 
sanction of her husband, he being dead, extends bo her re- 
ceiving a boy in adoption according to the Oritri/ma form ; 
and the son so adopted will perform her obsequies, and suc- 
ceed to her peculiar property, though not to that of her de- 
ceased husband.* It is - not uncommon in the province of 
Mithild for the husband to adopt one Gritrima son, and the 
wife another. 

I have laid it down as a rule that in the present age 
adoption is allowable only in the Dattaca Dwyamushyana, 
and Gritrima forms ; but I find, on reference bo the 
Elements of Hindu Law, that a question was agitated as to 
the admissibility of the Grita, or son bought. The point 
was much canvassed, and gave rise to a protracted contro- 


Of the Cri- 
trima form. 


Reason of its 
prevalence in 
Mithild, 


Sanction of 
the husband 
not requisite 
in this form 
of adoption. 


The husband 
may have one 
Oritrima son, 
and the wife 
another. 


Of the Griiii 
son, 


*Snth, Synopsis, note 6, p, 222, 
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versy between two of the most eminent scholars of the day ;* 
and there is a case in -the Siidder Dewanny Adawlut tlo 
Of the 7>o«* ports,*}* in which the claimant was alleged to be of the Fan- 
ncrbhava. nerbkava class,}; and in which, in a\\ probability, the elaim 
would have been adjudged, had it been proved to be custom- 
ary for sons of that description to succeed. Although, 
therefore, it may be asserted that, generally speaking, there 
are only three species of adoption allowable in the present 
age, yet the rule should be qualified, by admitting an excep- 
tion in favour of any particular usage which may be proved 
,to have had immemorial existence. Thus, it appears that 
The Gosioamts * Goswamis and other devotees who lead a life of celibacy 

adopt in the children to adopt them in the form termed Grita, or son 
Crita form. f •’ , 

j bought ; and that the practice of appointing brothers to raise 

I up male issue to deceased, impotent, or even absent husbands, 
Of the Cfi/ic- still prevails in Orissa.§ The son so produced is termed 
traja. Gshetrajcb, OT Bon oi the wifej and doubtless these several 

sorts of subsidiary sons should be held entitled to the patri- 
mony of their adopting fathers, in places where the le0 loci 
' would justify the affiliation.!! In former };imes it was the 
practice to affiliate daughters in default of male issue, but 
the practice is now forbiddenlT The other forms of adoption 
enumerated by appear to be. wholly obsolete in the 

obsolete.^””'' present . age. Any discussion, therefore, of their , relative 
merits would be fereiga to the purpose of this publication, 

*See Elcm. H5n. Law, App., p. 107 ct sea, 
tVol i.. p. 28. 

tSeeil/itoc., chap. i.|'8cc.2, § 8. ' 

§ Note to Dig., ypl. iii., p. 2G7. 

IlSccnotc, S. D, A. Reports, "vol.'ii. p. 176. 

^Jimutavahana, cited in Dig., vol. iii., p. 493,. 

’•Institutes, chap.iv:, §} 169 and ICO. 


Other forms 
obsolete. 



CHAPTER Vir. 

Ot MINORITY. 


Agreeably to the Hindu law, as current in the Benares'^ 
and Mithild schools, minority is held to last until after the 
expiration of sixteen years of age and according to the 
docrtine of Bengal, the end of fifteen years is the limit of ^ 
minority."}" 

A father is recognized [as.^the legal guardian of his chil- 
dren, where^_,he exists ; and .where the father is dead, the 
mother may assume the guardianship but where the duties 
of manager and guardian are united, she is, in the exercise 
of the former capacity, necessarily subject to the control 
of her husband’a„^relations ;'and with respect to^the^minor’s 
person likewise, there are some acts to which she is incom- 
petent, such as the performance of the several initiatory rites, 
the management of which rests with the paternal kindred. 
In default of her, an elder brother of a minor is competent 
t6 alSsume the guardianship of him. In default of such bro- 
ther, the paternal relations generally.are’entitled'to hold the 
office' of guardian ; |and, failing^such relatives, the office de- 
volves on the maternal kinsmen, according to their degree of 
proximity, but the appointment of guardians universally rests 
with tlie ruling power.§ 


* '“Until the minors arrive at years of discretion:” in the sense ot\ 
restriction, before they attain their seventceth year.— The Rctmcara.'} 
Sec JJig., vol. iv., p. 243. According to Coleb’rookc, sixteen years must' i 
be completed. — Elem. Hin. Law, Adp., p. 208. _ ’ ’ 

t See Annotations on the D&yahlidga, p. 68 ; and Dig.,- vol. i. p. 300. 
i And this has been held to include the stepmother, whose right of 
guardianship was declared to bo superior to that of the minor’s paternal 
uncle. — Bombay Reports, vol. ii., p. 144. 

§ Dig.,' vol. iii., p. 644, and Elem. Hin. Law. App., p. 202. 

10 
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Gviardianship 
of a female, 


during cover- 
ture. 


and in widow- 
hood. 


The gnardinnship of a female (whether she be a minor or 
adult) until she be disposed of in marriage rests with her 
father ; if he be’dead, with her nearest paternal relations.* * * § 
After her marriage, a woman is subjected to the control of 
her husband’s family. In the first instance, her husband is 
her guardian ; in default of him, her sons, grandsons, and 
great-grandsons are competent to assume the guardianship ; 
and, in default of them, her husband’s heirs genei’ally, or 
those who are entitled to inherit his estate after her death, 
are competent to exercise the duties of guardian over herself 
and her property. On failure of her husband’s heirs, her 
paternal relations are her guardians ; and, failing [tliem, her 
maternal kindred. In point of fact, females are kept in a 
continual state of pupilage. • ^ ‘ ' 


The ruling f ruling power is in every instance, whether tlie natural 
power ia the and legal guardians be living or dead, recognized to be the 
gunrdbnof { legitiinatfe and supreme guardian of the property of , all 
nil minora. . minors, whether male or female ;f and it may here be inen- 
tinned that, agreeably to the regulations of Government, the 
\ state of minority is held to extend to the end of the 
' eighteenth year.J 

^ As to the power of guardians over the, propert}* of their 

gu^*ians ^'ards, I apprehend that much misconception existe. As I 

Porty^of ^oiir provisions on the subject, “ minors are, under 

wortis. the protection of the law, favoured in all things which are 
for their benefit, and not prejudiced by any thing to their 
disadvantage.”§ It has been laid down by Sir William. Jones 


* See Elcm. Hin. Laur, App., pp. 22 and 204. 

t Thus the property of a, woman, and the goods of a minor,-. falling 
into the king’s power, shonld not be taken by , him as owner.; this has 
been already noticed. But it may be here remarked that the .property of 
a minor sliould be entrusted to heirs, and the rest appointed with his 
concniTcncc, or, if the infant be absolutely inc.apablc of discretion, with 
the consent of a near and nnimpcacliable friend, such as his mother and 
the rest.” See Big., vol. iv,, p. 243. 

I Section 2, Regulation XXVI., 1793. 

§ Coiebrookc on Obligations and Goniracta, chap. x.,'§ 885. 
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that' " assets may be followed in the hands of any represen- 
tative.”* This is doubtless true, bub a latitude has been 
given to the rule which the terms of it do not warrant. It 
has been held, T believe, that, for this purpose, a guardian 
may be ‘ considered as the representative of the deceased-; 
whereas it is;. obvious that, qmad hoc, he is only the repre- 
sentative of his' successor. I understand the expression to 
mean that whoever bakes the assets, whether near or remote 
in. the order of- inheritance, ia liable for the debts- of the 
deceased, so far as those assets go, provided such heir have 
attained the ago of majority; and that, where the heir is a 
minor, the creditor must wait until the minority expires be- 
fore he can- come upon the assebs for the liquidation of his 
debts. Subject to this condition, the son must pay his father’s 
debts, as well'as all-necessary debts contracted on his account 
during his minority, And according to the Benares school, 
the debts of the father are binding on the son,*!* whether the 
former .left property or not, as well as those of the grand- 
father ; but'he .need not pay interest on the latter. 

' The ■ following -c'dse arose but very lately in the Court of ' 
Sudder Dewanny Adawlub. A, a Hindu zemindar of Bengal , 
executed a deed of sale' for a portion of bis estate to B ; B' 
executing'a separate engagement that the sale should be re- 
deemable by re-payment of the money with interest within 
the- term -of a y6ar. Before the terra expired, the zemindar 
A died, leaving a widow and an adopted minor son, or rather 
a son adopted by authority, after his death, by the widow. 


* Soc note to Colobrookc’s Translation of Jagann&tliaa Digest, vol. i. 

p. 266, 

t But the obligation is considored only as a mor.-il, and not a legal 
one, provided there are no assets. See Colebrooke, cited in App. Elcm. 
Hin. ‘Law, p. 347 ; but tbe same high authority has laid down as a prin- 
ciple, in his Tre.-itiso on Obligations and Contracts (chap, ii., ^ 61), that 
heirs succeed to the obligations of anccstoi-s without any reference to the 
adequacy of the property, and the rights of inheritance must be relin- 
buished, when its obligations are repudiated. And see Elem, Hin. Law, 
App., pp. 4G4 and 465. 
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Question as to 
the liability 
of a minor 
and of his 
estate during 
luB minority. 


Within a few days of the completion of the term when the 
sale would have become absolute and irrevocable, the widow, 
as guardian of the minor, borrowed money, elsewhere of 0, 
with which she paid the debt of B, and freed the land, exe- 
cuting to the lender a similar second sale of the same land, 
redeemable within a given term ; which term, however, ex- 
pired without re-payment on her part. The question then 
here was ; First, Gould any rule of Hindu law prevent the 
land from becoming the property of B, on the term of the 
first sale expiring without re-payment ? Secondly, If there 
be no such rule, and the widow saved .the land for a time by 
the second conditional sale, was it not .a case of necessity, 
such as to justify her act in behalf of her ward, as clearly 
beneficial to him ? Thirdly, if a father sell a portion of his 
land, with a condition for redemption, and his.heir (a minor), 
or his guardian on his part, do not redeem, is not such, land 
gone irrevocably ? And fourthly, Do the debts of a father 
become payable out of bis assets, even in the hands of his 
heir (who is a minor^, on demand from- the guardian ? The 
substance of the reply of the Hindu law-officers, consulted 
on this occasion was, that no necessity for the sale had been 
made out, inasmuch as the estate of the. deceased, could not 
have been legally alienable for his ancestor’s debts until, after 
the minor had attained majority. Judgment was, however 
given for the purchaser: and the following arguments were 
used on the occasion : That supposing the ancestor’s condi- 
tional sale to have remained unredeemed after the expira- 
tion of the period stipulated, and the usual term of notice, 
the land would, of necessity, have fallen to the former credi- 
tor : That it was mere folly to urge that the act of the 
mother in saving it for a time, and obtaining a further period, 
was not be held good as an act evidently for the benefit of 
the minor, inasmuch as, but for her renewal by a fresh loan 
in her capacity of guardian, the conditional sale must 
undoubtedly have become absolute to the creditor : That 
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according to the invariable parctice* of .the courts, 'no ^lea of 
minority could be listened -to, or any mother doctrine recog- 
nized than that the estate .of a Hindu of. Bengali becomes 
liable at his death for the satisfaction of -his just debts, espe- 
cially where he has pledged his land as security for those 
debts, and that his power of selling outright," or conditionally, 
any part of or all his landed property, coiild not be question- 
ed : That any other doctrine would involve in.confusion the 
acts of the court for many years past, as there was scarcely a 
contract of conditional sale in the provinces where that form 
of contract prevails, "in which some out of the numerous co- 
sharers were not minors when the sale became absolute ; and 
that, if their minority, in such cases, miist be considered a 
bar to foreclosure, and cause the .transaction .to riinon fifteen 
years longer, there would probably be an end to such transac- 
tions altogether, and it would not be possible to raise money 
at' all, or at least not except on harder terms than at present : 
That the doctrine maintained by the court appeared to be 
supported by the opinion of the commentator Jaga/nndiha,* ‘ 
and ^hat though there should prove to be conflicting opinions 
as to. the law, the established usge and practice ought to 
prWail : And, in short, that whatever might be the real doc- 
trine of the Hindu law on the subject, the court’ was bound 
to’ follow that law in matters of inheritance, marriage, caste, 
and religious usages only, and not in matters of contract, of 
which nature the case in question appeared to be. 

In answer to the above arguments, it mfey be observed ' 
that, supposing the minor's estate not to be liableythere did 
not exist any necessity for the widow’s making a conditional 
sale. It may be assumed, too, that, according to our own 
regulations, a mortgage would not be foreclosed against a 
minor, and that he would be allowed his equity of redemp- 

*Seo Dig., vol. i., chop! 3, on poyment of debts and particularly 
text 172, ns translated by Mr. Colebrooke, 
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on the subject 
cited, 


tion on coming of age. . It.did not, therefore, signify whether 
the term of the mortgage was near expiring or not. ’ It was 
at the lender’s own risk . to take a mortgage, in which the 
borrower’s . interest might-expire befdre-the expiration of the 
term. • 

I shall not, however, enter into any question as to the 

expediency dr otherwise of the doctrine established in this 
instance, but content myself with a brief inquiry, as to, the la-w 
of the case, which appears quite clear; when disencumbered 
of the commen^ry of Jagrawweft/iq, whose, authority cannot 
be held to be oracular dr incontrovertible in any instance, 
especially where it is opposed by texts, of unquestioned 
weight and indubitable import. The first text .at all to the 
point is that of Ydjnyawalcya (19p. . It has , thus . been 
translated ‘ by !Mr. Oolebrpqke, with a view to adopt it to the 
subsequent commentary of Jaganndtha : " He who has.' 

received the estate of 'a. proprietor, leaving no son capable ^ 
of hmiTless, rhiist pay the deb,ts of the estate, or, on failure, 
of'hiin, the person ‘who takes the wife of the deceased ; but 
not ' the son whose father’s assets are held by another.” 
Now, here it ' must be observed that the word in italics .are 
not in the original, and ‘ that the expression “ capable of 
business” is clearly ‘ ah interpolation of t^ commentator, 
The original is rihthag'raAee, or' taker of the property. In 
the concluding part of the text it is distinctly stated that 
the son whose father’s assets are held by another must not 
pay .the debts. The next text is that of N'dreda (172), which, 
agreeably to Jagannaijia’s ' tdmvcioht, has been' thus trans- 
lated by Mr. ColebrObke : " Of the successor to the estate. 


the guardian of the widow and the son riot competent to the 
management of thc'ajfairs, he who takes the assets becomes 
liable for the debts': the’ son, though incompetent, must pay 
the debt, if there be no guardian of the widow, nor a succes- 
sor of the estste ; and the person w’ho took the ■widow', if 
there be no successor to the estate, nor competent son.” 


OF MINORITTi 


Here the original does not mean a son incompetent from 
minority to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
blindness, disease, ‘or the like. A son, even though incom- 
petent to inherit, in the same manner as a son who does not 
inherit assets, is morally bound to pay- his father’s debts; 
and the object of - the above text is to show the obligation 
under which he lies, if there be no -successor to ' the estate, 
nor guardian of the widow. There is-nothing whatever, in 
any text that I have been able to discover, relative to the 
payment of debts by a guardian. Lastly come the two texts 
of GatyAyana and Nd/i'eda (187 and 188): "On the’ death ? 
of a- father, his debt shall in no case be paid by his sons, inca- ; 
pable from non-age of conducting their own affairs ; but at 
their full age of fifteen years, they shall pay it in proportion 
to- their shares, otherwise they .shall dwell hereafter in a 
region of horror.” "Even though he be independent, a son 
iucapable from non-age of conducting his affairs is not im- 
mediately liable for debts.” It will be observed that Jagan- 
n&tha-, in commenting on -these passages, attempts to make 
a distinction between minority and infancy, and infers that 
it- is only during the latter state that a son is exempted from 
liability- for - his father’s debts ; but the text in the original 
is aprd/ptavyavdhara, which clearly means one ■who has not 
attained the age prescribed for the management of affairs. 

It follows that where, owing to a son’s minority; the father’s 

assets are taken in charge by another person, such person 

cannot legally apply any- portion of the assets to the-payment 

of the father’s debts ; and that it is only where a person 

succeeds to property in his own right, that he' is at liberty to 

pay’ the debts of the ancestor by means of such property. A conclusion, 

guardian may, indeed, dispose of a portion to meet a neces-i 

sity arising fur the minor’s subsistence; but no necessityj 

can by possibility arise for disposing of any portion to pay! debt of his.tn- 

tho minor’s father’s debts, for he must cease to be a minorl ^ftioritV. 
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OF MINORITY, 


Oases cited in 
condrination 
of the above 
opinion. 


before be cen be liable. Nor does there appear to be much 
of hardship in this rule. .The provisions of the English law 
savour of. much more hardship ; for, according to it, real 
estates are not subject at all to the payment of. debts by 
simple contract, unless made so by will. All immoveable 
property, in the Hindu law, is subject to a kind of entail ;■ so 
much so, that the right of the son is equal to that of the 
father, supposing, the property to be ancestral ; and it would 
be hard enough, under such circumstances, that the impru- 
dence of the father should ruin the son ; for, as it is, he is 
bound, both legally and morally, to pay the debts ; and it 
may be, perhaps, blit just that the period for exacting pay- 
ment should be postponed, until he comes to years of discre- 
tion sujfficient to enable him to realize the means of satisfy-, 
injr the creditors with the least detriment to himself. The 
assets cannot in the meantime be . alienated by the minor, 
and. the creditor is ultimately sure, where assets exist,, of 
receiving the amount of his demand with interest. Especially 
in a case of mortgage, where the produce, of the property or 
the usufruct might be awarded' to the creditor in lieu of in- 
terest, which arrangement .could. not operate prejudicially to 
either party, or involve, any breach of the Hindu law, for the 
usufruct of property is one species of legal interest which ia 
called 6/iogaZtt6/«i, or interest by,. enjoyment. .The pundits 
being called upon to expound the’ law in a case involving a 
similar question* which was- recently decided at Bombay 
, they declared that a woman who had succeeded, as heir-at- 
law, to property left by her own father, connot dispose of that 
property in liquidation of the debts of her husband, unless 
i her son, having already attained .'the age of sixteen years, or 
age of discretion, shall consent to the act. This, it will be 
observed, is .a stronger case than the one above alluded to, 
because a son is bound to pay the debts of his father, 


* Rombny Reports, vol. i., p. 17C. 
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whether he inherits assets, or nob ; and by this deeision it was 
determined that property to which he had a claim in eicpec* 
tancy only, could not be alienated for that purpose, until he 
attain the age of majority ; and it was ruled also, in a case 
decided under the Madras Presidency, that the father being 
dead, his son is not liable for his debts until after he ha^ 
attained the age of seventeen.* 


Klem, Hin. Law, App., p. 20G, 
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ACTS. 

, i 

ACIt VT of 1871.. 

The Bengal Civil Courts’, Act,* 1871. 

S. 24). Where, in any suit or proceeding, it is necessary for 
any Court under this Act to decide, any question regarding 
succession, inheritance, marriage, or caste,, ^or, any religious 
usage or institution, the Muhammadan law in cases where 
the parties are Muhammadan, and the Hindu law in cases 
where the parties are Hindus, shall from the rule of decision 
except in so far as such law has, by legislative enactment, 
been altered or abolished. 

In cases not provided for by the former part of this secr 
tion, or by any other law for the time being in force, the 
Court shall act according to justice, equity, and good con- 
science. 


ACT XXL OF 1850. 

Freedom of Religion. 

An Act for extending tJie principle of section 9, Regula- 
tion VII. 1832, of the Bengal Oode throughout the Terri- 
tories subject to the Government of the East India Com- 
pany.-^ ■ 

Whereas it is enacted by section 9, Regulation VII. 1S32, 
of the Bengal Code, that "whenever in. any civil suit the 
parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the Muham- 
madan persuasion, or where one or more of the parties to the 


• This Act is in force in Bengal and the N. W. Prorinces only, 
t Dcclaicd to apply to the whole of British India, except the Scheduled. 
Districts, Act No. XV. of 1874. 
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BE-MARRIAGE OF HINDU WIDONVS. 


.Law or usage 
which inflicts 
forfeiture of, 
or affect?, 
rights on 
change of re- 
ligion or loss 
of caste to 
cease to be 
enforced. 


Preamble. 


to the suit shall not be either of the Muhammadau or Hindu 
persuasions, the laws of those religfiohs shall' not be permit- 
ted to operate to deprive such party or parties of any pro- 
perty to which, but for the operation of such laws, they 
would have been entitled and whereas it will be beneficial 
to extend the principle of that enactment throughout the 
territories subject to the- government of the East India Com- 
pany ; It is enacted as follows : — 

1. So much of any law br usage now in force within the 
territories subject to the government of the East India Com- ' 
pany, as inflicts bn any person forfeiture of rights of property, 
or may be held in any way to impair or affect ' any right of 
inheritance, by reason of his or her renouncing, or having 
been excluded from the communion of any religion, or being 
deprived of caste,”* shall cease to be enforced as law in the 
Courts of the East India Company, and in the Courts estab- 
lished by Royal Charter 'within the said territories.f 

ACT. XV. . OF 1856. 

Received the Governor-General’s Assent on 
THE 25th July 1856. 

An Act to remove all legal obstacles to the mamage of 
Hindu Widows^ 

Whereas it- is known that, by the law as administered in 
the Civil Courts established in the territories in the posses- 
sion and under the government of . the East India Company. 
Hindu widows, Avith certain exceptions, are held to be, by 
reason of their having been once married, incapable of con- 
tracting a second valid marriage, and the offspring of such 


• 13 Bcng. 25, T5~7G 
t 0 Moo. I. A. 239. 

I Declared to apply to the whole of Bvitish India, except the Scheduled 
Districts. Act No. XV. o£ 1874. As to the effect of nncluistily in the case 
of a widow who has once inherited, sec 13 Bcng. 1. 
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widows by any second marriage are held to.be- iilegitimate 
and incapable of inheriting -'property ;''ahd "wheresis many 
Hindue believe that this imputed legal incapacity, klthongh 
it is in accordance with established custom, - is not in-accord- 
ance with a true interpretation of the-precepts of their reli- 
gion, ahd’ desire that the civil law administered by the Courts 
of Justice shall no longer prevent those Hindus who may. be 
so'minded from adopting a different custom, in accordance 
with the dictates of 'their own consciencOs ; -and' whereas it 
is just to relieve all such Hindus from- this legal incapacity 
of which they complain ; and the removal of all legal ob- 
stacles to the marriage of Hindu widows will tend to the 
promotion of good morals and 'to the public’ welfare ;--It is 
enacted as follows ; — ‘ 


1. No marriage contracted between Hindus stiall bein- Marriage ot 
, . . - . k- HindnwiaoM 

valid, and the issue of no such marriage shall be illegitimate, legalized. 

by reason of the woman having been previously married or 

betrothed to another person who was dead at the time of 

such marriage, any custom and any interpretation, .of Hindu 

law to the contrary notwithstanding; 


2. All rights and interests which any widow may have in 
her deceased husband’s property by way of maintenance, or 
by inheritance to her husband or to his lineal successors, or 
by virtue' of any will or testamentary disposition conferring 
upon' her, without express permission to re-marry, only a 
limited interest in such property, with no power, of alienating 
the same, shall, .upon h'et re-marriage, cease and determine 
as if she had then died and the next heirs of 'her deceased 
husband, or other persons entitled to the property on her 
death, shall thereupon succeed to the same. 

3. On the re-marriage of a Hindu .widow, - if neither the 
widow nor any other person has been expressly, constituted 


Rights of 
widow in de- 
ceased hus- 
band's pro- 
perty to cease 
on her re-mar- 
riage. 


Guardianship' 
of children of 


• Phrcali v, BhiU, 4 Bomb. A. C. J. 35. Aiora Svtlh v. Borcani % Bcng. 
•198. 
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RE-MAREIAGE OF HINDU WIDOWS. 


deceased hus> 
band on the 
remarriage 
of bis widow. 


ITofhing in 
this Act to 
render any 
childless 
widow capa> 
bio of inherit- 
ing. 


Saving of 
rights of 
widow marry- 
ing, except as 
provided in 
fss. 2, 3, 4. 


by the will or testaimentary disposition of -the deceased hus- 
band, the guardian .of his children, the father' or paternal 
grandfather, oMthe mother or -paternal grandmother, of the 
deceased husband or • ■ any ' rnale. .relative of , .the - deceased 
husband, may petition -the highest Oourt.having original ju- 
risdiction in civil cases in the place -where the deceased hus- 
band was domiciled 'at the time.of -his death, ifor- the . appoint- 
ment of some proper person; to be., guardian of’ the., said 
children, and thereupon it shall . be lawful for the.said :Oourt, 
if .it shall . think fit, to .appoint; such guardian, who, when 
appointed, shall be. entitled to. have the .care, and custody of 
the said children, or of any of them, during their minority, 
in the place- of. their mother; and- in making such appoint- 
ment the Court shall be guided, so far as may be, by, the 
laws .and rules in force touching the gurardianship of children 
who have neither father nor motker. 

Provided that, ■ when the said children .have not property 
of their own suflScient 'for their supportiand proper educa- 
tion whilst minors, no such . appointment . shall' be made 
otherwise than with the, consent of -the mother, unless the 
proposed guardian- shall have given security for, the .support 
and riroper education of the children whilst minors. 

. ^ I I » I , 

4. Nothing un this Act contained shall’be construed to 
render any widow,. who, at the time of the death of any per- 
son leaving any property, is a childless widow, capable of 
itlheritihg the whole or any share of such property, if, before 
the passing of this Act, she would have been incapable of 
inheriting the same by reason of her being a childless 
widow. 

5 . Except as in the three preceding sections is provided, 
a -widow shall not, by reason of her remarriage, forfeit any 
property, or any right to which she would otherwise be 
entitled ; and every widow who has remarried shall have 
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ihe same rights of inheritance as she would have had, had 
such marriage been her first marriage. , 

6. Whatever words spoken, ceremonies performed, or 
engagements made, on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute 
a valid marriage, shall have the saiBe effect, if spoken, per- 
formed, or ndade on the'marfiageof aHihdu widow; and no 
marriage shall be declared invalid on the ground that such 
words, ceremonies, or ehgagements are inapplicable to the 
case of a widow. 

7. If the widow: .re‘, marrying is a minor whose marriage 
has not been consummated, she shall not re-marry yvifhout 
the consent of her father, or, if she has no, father, of her 
paternal grandfather, or, if she has; no.' such grandfather; ,of 
her mother, or, failing all these, of her elder brother, or, fail- 
ing also brothers, of her next male relative. * 

All persons knowingly abetting a marriage made • contrary 
to the provisions of this section shall be liable' to imprison-* 
ment' for. any term not exceeding one year, 'or to fine, nr to 
both. ' ' . ‘ 

I 

And all marriages made contrary, to the provisions of, this 
section may be declared void by a Court of law. Provided 
that, in any question regarding the validity of a marriage 
made contrary to the provisions of this section, such con- 
sent as is aforesaid shall be presumed until the cpntrary is 
proved, and that no such marriage shall be declared yoid 
after it has been consummated. -!;!'•;!• - 1 ' 

In the case of a widow who is of full age; whose mar- 
riage has been consummated, her own consent shall be^suffi- 
cient consent to constitute her re- marriage lawful and valid. 


Ceremonies 
constitntieg 
Valid mar- 
riage to have 
same eHect on 
widow's mar-. 
riage. 


Consent to re- 
marriage of 
minor widoW. 
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WILLS OP HtHDtS/ETd. 


Preamble, 


Short title 

Certain por« 
tions of Act 
X. of 18GS 
extended to 
wills of Hin- 
dus, Jainas, 
Sikhs, and 
Buddhists. 


Extent of 

Acta 


THE HINDU WILLS’ ACTj 


Wo. XXI. OF 1870. 


An Act to regulate the Wills . of Stindua, Jainas, Sihks, 

and Buddhists in the Lovier Provinces of Bengal and 

in the Towns of Madras and Bombay. 

Whereas it is expedient to provide rules for the execution, 

* • ' * * ‘ 
attestation, revocation, revival, interpretation, and probate of 

the wills of Hindus, tfainas,_ Sikhs,., and Buddhists in the 

territories subject to the Lieutenant-Governor of Bengal and 

in the towns of Madras and Bombay ; It is hereby enacted 

as follows : — 

1. This Act may be called " The Hindu Wills’ Act, 1870 

2. The following portions of the Indialn Succession Act, 

1866, namely, — * 

sections 46, 48, 49, 50, 61, 65, and'57 to 77 (both inclusive), 
sections .82, 83, 85, 88 to 103 (both inclusive), 

sections 106 to 17.7 (both inclusive), 
se.ctions,179 to 189 (both inclusive), , 
sections 191 to 199 (both inclusive), . , . 

so much of Parts XXX, and XX. XI, as, relates to grants of 
probate’’' and letters of administration with the will annexed, 
and 


Parts "'jSXXill. to XL.' (both inclusive), so far as they 
relate to an ' executor ’ and ' ah 'admihist;rator wth' tlie will 
annexed," ' ' • ' ' ' ’ 


shall, notwithstanding anything" contained in ‘section 331 
of the said" Act, apply— ' 

(d)' to all wills and codicils ' made" by any Hindu, Jaina^ 
Sikh; or Buddhist, on or after the first day of September one 
tboiisand eight hundred, and seventy, .within the said terri- 


* This makes “ the probate cvidcuco against all persons, executor or 
othem, /interested under the will," S.Bong.' 20^^. ^20, 
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tociesiior. the ilocahlimits oftheiordinary original: civil juris- 
di(}tion<of,,,the ,:^igh„,Go^rts,,pf, ^udicaj[ui;e ;at, Madras and 
Bombay; and , ' , . ..... 

• r.i . II '-'i ' 'ii.il i'l.'ii'- ' • ti,:i 1 ,.,! *. /. , 

. ,(b) :to,all such wills and ^(^dicij^ mpd^ outsifie ^thpse jterri- 
tories, and,, limits,;, so ,&r. as, rela,tesjt/j immpy|e,al)lo prppej;ty 
situated, within 'those territories oi:. limits: , ‘ 

oiS, -Provided I that iinarriage shalliTlot'reVoke 'any sUdh Will! 

‘ o'!’, -codicil I •(•;. ’• ,ij*'4!iv.' •.ir, i.-i-ii,; -ij.-tu i 

• 

•iA.nd'thali no'thifig'hfefein'-contliined'shsiil'aVithbrifee a‘tfe'^\}ii- 

tor t[) ''bt3quea,th'-'pr{)J)crty-’whil:Il‘’lle could'not b'dVy-’alifeii'dti'd 
mtei'‘'yivo^J'oi'^ t'o defirive ’any'p'ettdri’of an'y*rf«h't'of‘nitiin‘-' 
tdii'ance 'df' Whi'cK'but fdr’se'ctio'n 2 of this Acti’he''c6Uld‘^6t 
deprive thfem’-by'will ; ■ i'. ■/ • -ii,.; 

And that nothing herein contained shall' vest iti theexecii* 
tor ' br ' adihihistfator ' with' thfe wilt ‘annexed ' ' bP a' deceased 
pefso'ii"‘oitiyi'prbperty which Such' person could not have alie** 
mted'intei^^vos: • •,!• 

'^jAnd |ttat' nothing hetein contained' shall affect any'law 
ofndbption'or ihtestaWWccession : . 

: (j.i 'l-.J’.j fll } .1 ■■II'',- : I,, , ■, < ' I '. ’• ■ , I- ' ij 

.,,An{i;.that -nothing, her.ein contained shall authorize any 

P * » ■» * I IliMl »!•#• It ^ /••v*'' 

Hindu,, ^aina, Sikh, ,or Buddhist to create in property any 
interest , which he could not have created before the first day 
of September one thousand eight hundred and seventy. . 

-Ilf I ’til 1 I ■ ^ li ' 

4. On and from that day, section 2 of Bengal Begulation 
y. of 1739 shall be repealed so far as relates to the executors 
of persons who arp ..not Muhammadans, but are subject .to 

the jurisdiction of alOiStrict Court in the territories subject 
to the IneiltbnatitiQbyeriidr'bf Bengal. i.:’* 

5. Nothing contained 'in -this Act shall affect the rights^ 

duties, 'andprivileges'of.the Administrators-Genernl: of Ben- 
gal, Madras, and Bombay, respectiyely.* 

.*‘1 i . r.i 1 J‘» f j ,* ' ' * 4»* \t M 


'•See -ftcfcll. of _1874._, 
12 
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CIVIL MAHRIAaS ACT. 


Interpreta- 

tioD'Clausc. 


Rrefltiiblc, 

• . 1 1 


6. la itbis Act and in the said sections and Parts of the 
Indian Succession Act, ^all words defined in section 3 of the 
same Act shall, unless there be something repugnant in the 
subject or context, be deemed to have the same meaning as 
the said section 3 has attached to such words respectively : ' 
And in applying sections 62, 63, 92, 96^ 98, 99, 100, 101, 
102, 1T)3, and 182 of the said Succession Act, to wills and 

codicils made under this Act, the words, " son,’? > sons,?’ 

• 

. “child,” and “children,” shall b.e deemed 'to include /an 
adopted child; and the word .“grandchildren” .shall, bq 
deemed to include the children, whether adppted .or, natural> 
born,., of a child, whether adopted or natural-born,; and the 
expression “daughter-in-law” shall, be .'deemed to,- include, 
the wife of an adopted son : ... 

And in making grants, undeij thi?, Act, of letters^of. admi- 
nistration with the will .aunexed; or with a , copy , of, the, will 
annexed, section 195 of the said Succession- . Act s^U.be 
construed as if the words,, “and in. case the Hindu Wills’ Act 
.had not been passed,” were addec^ thereto ; and section 198 
of the said Succession Act shall be construed, as if, after the 
word “ intestate,” the 'words, " and the Hindu' Wills’ Act had 
not been passed,” were ' inserted Valid sfectionli'^SjO'ai/H’SSl 
of the said Succession Act' shall be construed as 'i'f tbe^vdrds, 
“ if the Hindu Wills’ Act had not been passed,” ■were added 
thereto; respectively. . 




ACT Hi OF 1872:' 

' ■ ■ ■ 

Received the Govebnph-{1eheral’s j 

oh.the.22nd.MaiicH;:1872., , , 

An Act to' 'provide a forw'of Mxirriage in certain casdsj 

Whereas it is expedient to provide a form of marriage for 
persons who do not profess the Christian, Jewish, Hindu, 
Huhapimadan, Farsi, Buddhist, Sikh, or Jaina religion, and 
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to. legalize . :cortain mafriages'the validity .of which is .doubt- 
ful j. It is hereby .enacted. as, follqs*.s;:~ i . 

' 1, ;This 'Act extends to the whole of .British Iiidihi ” 

■ ■■ 2 . . MarriigeS' tnay,he;celehra1ied.uoder.thia.Ac;t between- 
persods. neither ot .whom -professes- the Christian, or the 
Jewish, or the Hindu, of the Muhammadan; or the Patsi, or 


Local extent.. 

Conditions 
upon urliioh 
marriages un- 
der Act may 
be celebrated. 


the Buddhistj or the Sikh, or the Jaina religion, upon the 
following .conditions 

■ (i.) ’ l^either party must, at the tinae of the marriag6','have 
a husband or wife living. 

.(2.) The man must h^ave coppleted his age of eighteen 
yeafs, and the wbraah her age of.fourteen years, according 
to the Gregonan calendar : — ^ ‘ ' ' 

(3.) Each party most, if he or she has not completed the 
age - of -twenty-one 3 >ears, have obtained the consent of his 
or her father or guardian to the marriage: 


(4.) The parties must not be related to'cach other in any 
degree.j of. consanguinity or affi.nit^ which would, according 
to any .law to which either of them, is subject,, render a mar- 
riage, between tbom|il.legal. 

, let. Proviso. — No- such law or custom, other than one re- 
lating to consanguinity or affinity, shall prevent them from- 
matrying. , 

2nd Proviso.— No law^r custom as to consanguinity shall 
prevent them from marrying; ' unless a relationship can be 
traced between 'the patties through some common ancestor, 
who- stands to eacli of them in a nearer relationship than 
that of great-greatigrandfather or -great-great-grandmother, 
or unless, one of l/he, parties is the lineal ancestor, or the bro- • 
ther or sister of some, lineal ancestor, of the other. 

.3. The local Government may appoint one or more Regis- Appointnimt 
trars under this Act,*" either by name or as holding any KeWstrow'* 

* 6co Caleutla Oazette, 22nd May 1872, p. 2321 : 

Bombay Goternmcnl Gazette, -idth Soptenibcr 1872, p. 1046 ; 

Fort St. Oearge Gazette, 54Ui December 1872, p, 2064. 

12 a 
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office 'for the ' frimejiWing/'for^^ariy'pbrtio of thei' terWtory 
subject to its administration.^'' The officer' s6 pointed ‘shall 
be called “'Registrar' of Mkrjfihg^^^ under A'cfc^ III; 6f-187S” 
and' is' 'he'reinaft'er'- referred t6- as the “Registrar.”; '- Tfie por- 
tion of temtdrj^'for'which 'any "such'; officer 'is 'appointed; shall 
he deemed -'his'district.i ‘- 'i- 

One of the / '"* ‘ ^ -.''ij 'i*' .'!>![;•»'. >< t 

parties to in-'-' When a marriage is intended to be ‘Solemnized up- 
tended mar- tjjjg Qjjg gf jjjg parties must give notice in writing 

notice to Re- to the Registrar before whom it is to be' solemnized. 

gistraT. (0 c 

The Registrar - to whom such notice IS giten must be, the 

-r/iTi. i!;!.-: f)ri i • ‘ ' 

Registrar of a district .within ■ which one at , least oi the 

• ' "i ■ ■. /v; f!; ;■:.;(»! I'y v. 7 :>■{} , v;;' '' 

parties to the marriage has resided for fourteen days before 

, . — ‘If;!. -f-xirv r--' 

such notice is given. , , . , . . . , 

• 1 ,) . I !< ■'.:■•!'’ on - • t-.tuif fiMj ihs.i'i t y\ 

-Such notice may beti'n -the forth given ia,the first^schedule-. 
to this Act. • 'M vu’h'} •••»;’. ■, i 

Notice to bo i 

thn Registrar. sball file, all such' notices and lieep tliem 

enleredintne , i,,. .. , (' • v jx: I;;-' .•> •'-.-vv '■ 

Marriage No- with the’ records of his office) and shall, also forthwith' dh ter 
ticcBook. -•(' j, ‘i ;-o..u .-t ?({,., ,■} fc v'.i U ‘r iiv-i ihh,-: 'tl ‘//aI . i;} 

a true copy oT every such notice a book to be for that- 

purpose furnished to him by th'e'GovSrninentTlV'lie cjlie'd 

the 'Carriage' Notice Boolt under tti." of 1 W 2 ,” and 

suoh’boolc sfrall be open at’klllreasonaliie^tiines;' Hvitliou fee] 

to all persons desirous of inspecting the same. '* 

, ,6..i . Fourteen jdays after; .notice pf an. intended ftpatriage has, 
been .given, .under .section j 4> such Ituprmge may. bcfsolem-: j 
nized, upless it has bee,nrprey.iou8ly;,qbjecte<3>to in the ;man-. 
ner,hereinafter meutiqned.-., . 1 , j 

Any “^ers'on' may ’'objeeb tb' aby''shch'-‘ih'arna^e ' on'‘t^^^^ 
ground that it wbuld" cohtraVbne- sbme'hfie ’dr *ni‘6re of ibe' 
conditions' prescrib’eil'in ^clause (i); ’(2)r’(3j; or’(4) of sbe- 
:i‘tidii' ■2.' ■' ‘ 

* I ! V : I t ' • 

The nature, of'the-. objection made shall be ‘recorded in 
■vrriting by the BegiHrar'an the 'register, and shall, if neces- 


Objcction to 
marriage. 
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Saryj b'o' read over d&rf explairife’d*ti> the person making the 
objection, and shall be signed bjy'him bf'on'hi^ belialf. ' ■ 

I'! 7.' ’Ob' receipt! of'such notice of objection 'the B'egistrar 
shall ‘not^pfocised to" sblemiii^^' the marriage until thd lapse of 
fourteen' "days'* ^roth' the' receipt'of such' objectionj * iftherctbe 
h‘ Court”'6f 'cdnipetfehti jurisdiction - open "at the' ‘time; !• or, if 
thej'd'be'nd siich'Coui^t 'o'pen at the'Untey'untii'tho lapse of 
fourteen'days'from 'the'opening ef such* Court, I« .‘.if 
‘ Tbe'pe'rsob^bje'dtihg'td’the intBfide*d:i!marriage may file.b 
■ suit in' any Civil Coifft having' locat ‘jurisdiction (other than 
a'Cciirt df'Small CafiSe'sj'fo'r a' declUnitoryidccfee, 'declaring 
tbat'sUch ‘‘UiarHB'ge'would con^jravene ‘Sbme one'or more of 
thti-'fc'ouditiotfa'-'^retcribed in clause' (I), (2), ‘(8), or (4) of 
'sc'eti6n‘2,"‘' : 'I- ‘ ; ' i-,;. 

. ,8. The officer before whom such suit is filed shall there- 
upon give the ‘person presenting it a certificate to the eifect 
that such' suit has been filed. ‘ If such ' certificate ' be Iddged 
with the Kegistrar with'in fourteen days' from the reteipt of 
nofiije'of oii^jectipn, ^ if jth’ere be' a Court of competent juris- 
diction open at the time," or, if tbere^he'n'o Such Court* open 
lit the. time, withjn fourteen days' 'bf 'l;he opening '6f such 
Court,,the marriage .shall' hot'be solemnized ‘till the' decision 
of such Court has been given', and the period' 'allowed by law 
for appeals from such debision has'elapsed ; or, if there be' an 

• .'» • J ^‘*11 p ■ » • • • J ' "‘'x* • t * I ' ft ; • ’ » ’ * .»T 

appeal, from such decision, . till the 'decision of the 'Appellate 

. til 1. • li.'.Mi. v:..'!’; nr I :• si .'.i-,; -s ^ 

Court has been, giyen. 

if such certificate be hot lodged in the manner and within 
the period prescribed in the last precedirig' paragraph, ' of if 
the decision of the. Court be that such 'mafriag'e 'Would hot 
contrayene.^. any ..one’or . more 'o!['lhe condition's' ' 'prescribed ill 
clause (l),;(2ji .(3), or (4) of section 2, ^ such m.arriage may be 
solemnized. . - ' ■ ' ‘ ‘ " ' ' 

If the decision of such Court be that the 'marriage in 
question would cdntravcpc-any one oir more of the conditions 
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prescribed in, clause (1), .{2), (3), or (4), of sepliion 2, the mar- 
riage shall not; be splempized.; , 

/ ^ Any .'Court in, which any suCh suit as da referred tain 
' secbion-7 is idled, may.i>if.it shall: appear, tot It; .that the.objec- 
tion was not reasonable ;and. hmd fide^ indictia ifines not exceed- 
ing one, thousand rupees, on; the; person;, objecting, and ayirard 
it, or any .part of itj to' the; parties to the intended, marriage. 

10. Before the., marriage is solampized, the,, parties, and 
tbrtie witnesses shall,iin;>.the .presence nf;tha fBegistrar,, sign 
a declaration in tbeifoUm contained .in;.the second schedule . 
to this Act, . Jf either party.. has not .completed ,;the age ,of 
twenty-one years, the declaration shall .also .he, signed, by his 
or .her father or guardian,, except in tho; case, of a widow, 
and, in every case, it shall he countersigned by -the Bp-. 

11. The marriage shall he solemnized in the presence of . 

the Begi&trar and of the three witnesses who sighed the de- 
claration. It may he solemnized, in any form, provided that 
each party' says to the other, in the, presence and hearing of 
the Registrar and witnesses, " I [A] take the [B] to be my 
lawful , wife (or husband).” , ^ ...... 

12. The marriage may he celebrated either at the office of 

the Registrar or at. such other place, within re^onahle dis- 
tance o£ the office of the Registrar, ’as the parties desire : 
Provided that the local Government may prescribe the con- 
ditions under which such marriages may.he'solemnized at 
places' .other than the Registrar’s office,* and the additional 
fees to he paid thereupon. • . 

. 13. When the marriage has been solemnizedi the Regis- 
trar shall enter a certificate thereof in a hook' to he kept by 
him for that purpose, and to be called the “ Marriage Certifi- 
cate Book under Act III. of 1872,” in the form given in’ the 


See Calcutta Gazette, 22nd May 1872, p, 2322, 
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third schedule to this Act, and such certificate shall he 
signed by ' the parties to the tfiarriage and the three 
witnesses. 

14. The local Government shall prescribe the fees to be 
paid to the Begistrar for the duties to be* discharged by him 
under this Act.* 

The' Registrar may,, if he think fit, demand payment of 
any such fee before solemnization of the marriage or per- 
formance of any other duty in respect of which it is payable. 
• The said Marriage Certificate Book shall, at all reasonable 
. times, be open for inspection, and shall be admissible as evi- 
dence of ihe truth of the statements therein contained. Cer- 
tified extracts therefrom shall, on application, be given by the 
Registrar on the payment to him by the applicant of a fee 
to be fixed by the local Government for each such extract. / 

16. Every person who, being at the timBy married, pro- 
cures . a marriage of himself to bb solemnized under this Act, 
shall be deemd to have committed an offence under section 
494 oil section 495 of the Indian Ferial Code, os the case may 
be '; and the marriage po solemnized is void. ,, 

16. Every person married undej^,this Act, who, during the 
life-time of his or her wife or husband, contracts any other 
marriage, shall be subjectjto the penalties provided in sec- 
tions 494 and . 495 of the Indian Penal Code for the offence 
of marrying again during the life-time of a husband or wife, 
whatever may be, the religion which he or she professed at 
the time of such second marriage. 

17. The Indian Divorce Act shall apply to all marriages 
contracted under this Act and any ,such marriage may be 
declared null or dissolved in the manner therein provided 


*8co Calcutta Oazttte 22nd May 1^72, p. 2322 : 

Bombay Oovemmcnt Oasette, 2Gth September 1872, p. 1017 : 
Port St, Qcorge Qatcttc, 21tb December 1872, p. 2061. 
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and.fpr, the causes thevein mentipned. orion the groilnd thiit.; 
it contravenes so.me one-or, more of the, conditions prescrihed 
in clause (1), (2), (3), or (4*), of section 2 of this Act. 

18. The issue, of marriages . solemnized lunder. this Act 
shall, if; they marry. Under this.Act; be .deemed to be subje,ct, 
to the law to which their fathers were subject as to the -prpr ■ 
hibition. of marriages by reason of ,consanguinity..andiaffinity, 
and. the provisoes to section 2. of this Act- shalK apply. to 

19. , Nothing, in .this .Act jcontained shall affect, the validity* 

of anjf marriage not; sol.erani^ed .under , its .-provisions ;, nor 
shall this Act be deemed directly, or indirepljly,, to, affect, .the. 
yalidity^ pf any jmode.;,of cqntracting, .marriage.;, but if , the. 
validity pf.any ^ucfa ino.^e^shal|, hereafter come into -question; 
before^, any Oojurb, .sup.h qup$Liqn .shall be decided ^as^-if tliisj 
Act had not been passed. . , , , , . 

[Mpeal^^'by Act Mo.'Xii.'of 18^’^.) ' • 

21. Every person making, .signing, or attesting any decla- 
ration or certincate prescribed by this Act,- containing a 
statement which *is ' false, an^ which lie either kno,ws or be- 
lieves to be false or* does riot *be*lieve to "'lie true, shall be 
db6ifi’6d “guilty of thb^offjpncfr' ddsdiibe'd in Sdcliiori' of the. 
Indian'.'Penal'C(}de. • > J-’* 


VJ fcl 


A ' J ■' * » ' I I * ■ * 1 ‘ 
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. FIRST SCHEDULE. 

(See secUonX) 

..Notice OF.MAmiiAaE.i 

I'o , a Registrar of Marriages under Act III: of 

1872, for the District. ‘ , , 

, I.lieroby giyo.ypu notice that a marriage ^under Act IIL of 
1872; is intended .to be bad, within three calendar .months 

' ■ " !< . !.• ■ 1, •/!.. I' - I' • ..t> 1 ■ I 

'from the date hereof, between me and the other party herein . 
named.apd.dqacribed ^that is to sajj)^: — ^ , , 


f , 

Names 

Condition. 

1 Rank or 

Frolcssion. 

* 1 . 

Ago! 

. \ 

D welling place. 

< • 1 * < ' 

XiOngth of re* 
sidcncc. 

l'|. • * •,, i 

A. A 

Unmar- 

jicd. 

Widouer, 

Land- 

^.otontr.. 

Of full 
Age. 

• •• 

S3 dayff. 

.1 

o.n. 

SpinsUr. 

» « * 

Minwr 

» •• 

• ; < •••* . 


Witness ray hand, this day of ‘ • 187 ■ • ■ 

{Signed) ■ A. B. 


SECOND SCHEDULE. 

(See section 10) 

Declaration to he math by the Bridegroom 
mI, A B, hereby declare as follows;—^ • 

1. I am at the present time unmarried' : ■ . 

■2.- 1 do not 'profess the Christain, Jewish, Hindu, Muham 
madan. Pars!,: Buddhist, Sikh or Jaina religion : 

3. I have completed my age of eighteen years *. 

13 
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4. 1 am not relat'(^d‘t6 C/iD [(lieh'Hde\ in any degree, of 
consanguinity or affinity .which would, according to the law 
to which I am subject, dr to whicH'the said G D is subject, 
and subject to the pfdyiddds'df danse (4)* of section 2 of Act 
III. of 1872, render a marriage between us illegal : 

[l&.nd when ike hridkgroom has not completed his age of 
twenty-one years 

■ 5.' 'Tfi6' fcoiiadnt) of toy father [dV' guardian, as the case 
nikj/ 6e] Hff^'bbdh gi^e’n' fb'd mhmage hfetWeeii' toysdf and 
• ahd 'lias iioVbedti revoked' i]" ' ’ 

6. I am aware that,* if'-aiiy' statement in tHi^ ‘declaration 
is false, and if in making such statement, I either know or 
believe 'it. toi be false,, or do not believe, it to be, true, I am 
liable to imprisonment, and also to fiiie. ' * ' 

^(■Signed) 'A' B \tlie bridegroom] 


•Declaration to be rftdde by' the Bride, * ; 

* i7-Cl'-2),-herebydeclaTe'ap-follows'{"- 
-1. l am at the present time unniarriedi 

2. C-ddnot profess the Christian,* Jewish, Sindu,- Muham- 
•madan, Farsi, Bpddhist, Sikh,- or I'Jain'a; religion 


3. I have completed my age of fourteen years : 

4. I am not related to A J5 [f/ie bridegroom] in any degree 
of consanguinity or ■ affinity- .which , would, according to the 
law to which I am subject, or to which the said A B is sub- 
ject, and subject to the provisoes of clause (4) of section 2 
of Act III. bf ‘l8'y2, render a marriage' between' XiS illegal : 

[And when the 'bfide has ribt completed her a)ge of 
huentp-oneyear8,wnVessshe'isa iJi}idowi\‘ ,i .• ' 

'5. 4^he coriiSent of my father-foi’ guardian, asi/ic 

case may bc\’)xss been given to. a' toarrioge botween, myself 
and A B, and has not been revoked ;]! 
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C. , 1 am aware that> ifrany statement in this declaration 
is false, and if, in making such, statcraent; ! either-know or 
believe it to- be false, or do not believe it to be true, I am. 
liable to imprisdninont, o,nd also- to'fibe; < •. ' ■' H 

(Siglued) G 1) [thehride]. 

Signed in our presence by. the above-named A B and C D : 

GH,\ 

/ tT, ^ [three vjitnesses]. 
K L,] 

^nd' when the hridegroom or Vridc has not completed . 
ihe age of huenty-one years, except in tJie case of a \vidoio :] 
Signed ip-my presepceand my -ponsenfc^by fbeobove- 

nanjpd A B. and 0 Z) ; 

^ ,M2{, the fat;hp_r, (o?; gi^ri^iapj of fhe 
, bbove-napicd A B'\Qr G.D, as the case 

, • ' \ -i 

may^be.] 

, (PoxLntcrfiigmd) . 

■. B^istrjxr of ilarri^ps vender Acpfjl, of fSfS: 
.... ,'fP^, tl\,e pidr\ct of 
Dated' thf ‘^y of IS 


.THIRD ..schedule;- , 


■ ' (iSce section IS.) 
E^gistrdr's Certificate. 

• “I, *. ri'> 


'•/, is ■J!’, certify that, on the ol ,18> , 

appeared, before mo A^B and.(7 J9, each of whom in my pre- 
sence and in the presence of threp twedible .witnesses, whose 
names arc signed hercundcri-madc.thc declarations required 
* 13 a 
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by .Ac6 III of 187^, aud that a marriage under the said Act 
v/as' solemnized between them in my presence. . i . = •' 

■ • :<■ • ; • • . {8igned)iE'F, ‘ ' 

Begistmr of .Marriages under-Aot III. df 1872 
for ike District of 

{Signed) .. A B, 
“ ' .GD. 

GM, 

IJ, 

KL, 

Dated the day of:.„\ • 


[three witnessesl 


Preamble^ 


Short title. 


‘THii'lNDIAN- MAJORITY: ACT.^' ‘ 

No. IX. OF 1875. •' 

' ' An' Ati'io amend the law' respecting the age of majority. 

I ** M • \ I • \ r ’ • ' . O' V * , 

Whereas, in the case of persons domiciled in British 
India, it is expedient to prolpng the period of nonage, and 
to attain more uniforinity arid cerbaihty respecting the age of 
majority than now exists ; It' is hereby eria'cted*as follows : — 

1. This Act may be called “ The liidian' Majority Act, 

1876.'” '' '’''V.'VM- 

Local ostettt. It extends to the whole, of JBritish India, and, so far as 
regards subjects of Her. Majesty, to the, dominions of Princes ' 
and States in India in alliance with' Her 'Majesty. 

And it shall come into force and have effect only on the 
expiration of three months from the passing thereof. 

2. Nothing herein contained shall affect — 

(а) the capacity of ^any person * to act in the following 
matters (namely ),~Marriage, Dower, Hi vorce, and Adoption } 

(б) •' the religion or -religious rites and risagfes of any class 
of her •Majest 3*’6 subjects in India ; or' 


Commence- 
ment and 
operation. 
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(c) the capacity of any person who before this Act comes 
into force has attained, majority under the law applicable to 
him. 


3. Subject as aforesaid, every minor of whose person or 
property a guardian has been or shall be appointed by any ' 
Court of Justice, and every minor under the jurisdiction of 
any Court of Wards, shall, notwithstanding anything con- 
tained in the Indian Succession Act (No. X. of 1865) or in 
any other enactment, be deemed to have attained his ma- 
jority when he shall have completed his age of twenty-one 

years and not before. * ~ 

• 

Subject as aforesaid, every other person domiciled in 
British India shall be deemed to have attained his majority 
when he shall have' completed his age of eighteen years and 
not before. 

4. In computing the age of any person, the day on which 
he was born is to be included as a whole day, and he shall 
be deemed to have attained-majority, if he falls within the 
first paragraph of section 3, at the beginning of the twenty- 
first anniversary of that day, and if he falls within the second 
paragraph of section 3, at the beginning of the eighteenth 
anniversary of that day. 


JUwstrations. 

(a.) Z is born in British India on tho first day of Janunry, lS50, nncl 
has a British Indian domicile. A guardian of his person Is appointed 
by a Court of Justice. Z attains majority at the first moment of the 
first day of January 1871. 

(6.) Z is bom in British India on the twenty .ninth day of February, 
1 853, and has a British Indian domicile. A guardian ,of his property is 
appointed by a Court of Justice. Z attains majority at the first moment 
of the twenty. eighth day of February, 1873. 

(e.) Z is born on the fiyst day of January, 1860. He acquires a domi- 
cile in British India. No guardian is appointed of-his person or property 
by any Court of Justice, nor is ho under the jurisdiction of any Court 
of Wards. Z attains majority at the first moment of the first day of 
January', 1868. 


Age of ina- 
jority of per- 
sons domi- 
ciled in Bri- 
tish India. 
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EX T R A C TS. 


HINDU LAW AT. THE. PRESENT DAY. 

■ ' {CoiocWe Hindu Lav>,'vol.'i., p. S) • 

With Hindu lay,' as it 'may have been ages ago, or as it 
was originally declared by 'the ancient' authorities, we have 
to do only' as with the ancient fraihework of an historic- 
society. ’The' early precepts of the Hindu law-givers have 
b’een' controlled by thd vicissitudes of experience y and the 
rules, of law, wiiich at .t^ present day govern the lives and 
property' of Hindus, ' depend partly lifidn the doctrines re- 
ceived by the various schools of interpretation of the sacred 
text, 'and ' partly upOn the usages' which have o\)tdined in 
particiilaf flashes or Ihcalitiesi ' and are hdapted to existing 
habits n'h'd custdhis, subjek td silch' modiheations, changes, 
and imRrovSm.cnts, as have bc4n, from time to time, intrh* 
diic'cd ‘diirihg ihd l.ast; centu'fy "hy^he actibn of the Ebglish 
Legislature and the decisions of En'glish Courts. 


; WHO,i4RE,Gp.yE^tNED.B,'r,BiNDU LAW. 

' . • V. < 1 '.Tagore Loau Lectures, 1878, p. 16, 

■r pass' on to the considoration of the third :duestiDn — Who 
•are govierned b^' the Hin'duv.laW'?---a . question of much 
practical 'importanoe, and not altogether free from difficulty. 
The readiest- 'an'swelf 'Which one would be tempted to return 
to the question is, that the Hindus are the people; who -are 
governed' by the Hindu law ; and this, no doubt, is in 
accordance with the provision of the Charters of the several 
High 'Courts aiid the different Civil Courts^ Acts,* which 
declare that ' in 'cases, relating to marriage, succession, and a 
few other mattersi the .Hindu law shall apply to Hindus, 

* Act' V£iof 1871, s. 21 ; Act IV of 1872, «.'5 } Act 121 of 1873, IG. 




100 


WHO ABE GOVERNED BY THE HINDU :U.W. 

But the question then arises, who are the Hindus ? T^he 
name ‘Hindu’ is *riOt Very definite’ in- its signification. In 
the Angio-India law-language "of the last century, the word 
‘ Gentoo’ ^ (a' Kvord of'-^curious ' derivatioTi'atid supposed to be 
connected rwith./gfeiitoov - or -leather yautw,'. an animal, and 
gentile, a, pagan) p.ccurs as-a .frequent substitute for it.; and 
Halhed, the; translator , of the Higest of Hindu Law. known 
as the Code of Gentoo.1Daws, tells us that that word was used 

• • ‘ ‘ .1 ' .■ « ‘ : j ; ‘ I . t . '*) i .1 

as .a name ;for..those| who professed, the .Brahmanical religion.* 
The word. Hindu! is of foreign origin, f and isi derived from, 
the word ‘ Indus’* or * Sindhu’ : and it was used by the JMa- 
homedans to designate the people living to the east of that 
river. Etymologically, therefore, the word means an inha- 
bitant .of.. India,, and applies to a B.uddhist as ..much as to a 
Vaishnava., But. lihis , evidently , is,, nqt .its. meaning intlie 
enactments, above ; referred. to.. .There are indications in;the.' 
Iaw+(.fr6i^,:which.. it i^s, .clear., that, !.Hiadu!. in legal. phraseo- 
logy originally meant.aiSoTid fide, follower of the Brahman- 
ical religion, or, .as, the Privy Council in the case of A&ra-, 

' ham v.‘ AhrahamW expressed it, a Hindu not by birth 
merely but by religion also. "'And considering that it is i 
pursuaneVo^ tjie* pdliiy-bf religious -tbIe'fationHhdt* the Leg 
islature has abstained '■from "Enacting ’territorial laws appli- 
cable to 'all India; and has allowed particular.'races. todie.gov- 
eirnfed by’theiifown‘ laws one; Would expect this to' be .the sense 
in which.'the termds used ip the above-mentioned Acts., .But-it 
would' hardly be right at'.the present day.,tp limit .the applica- 
tion* of 'the term to- :bond' fide followers .of t.he Brahmanical 
faith! To.' say nothing' of those, and they are not a few, 

( ' C3ode of Grcntoo Laws; P’refl p. ixii'.' : • 

I I’t; 'In tho,.lIerutantra,’ quoted ,in, tbe-iSabdaknlpadruma, .the word 
.‘Hindu’ is' sought’ to' be derived from" two Sanskrii' word Hiha‘(low), 
.and Dosayaii (condemns}';, so, that a Hindu would ,mean. onp...jvh.o.con- 
domns^ the low : but this, Tantra bears evident tr'aoes of recent fabrica- 
Iton, -aiid ’Ihc'dcHvationi it gives, however flattering to the national pride 
.. of the Hindirs,- must-be given up as incorrccl:. ' 

J.See Ben. Reg. :VdI of 1832, s.- 9. ; • 1| I Wv R. .[P.- 0.], 1. 


in 
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WHO ARE OOVEnKEDBY THE HIKDU LAW.' ' 

Avhosf! obscrv.anco of Hinduism .is mere matter of outward l-rcTunK l. 
form and . social convenience, there are classes of persons 
such as the Brahmos, who ,do not observe even that out- 
ward .form. Such persons, cannot be called Hindu.s in 
the above sense of the term: and. yet it would be- going 
};oo far to hold -that they, .are not Hindu.s within the mean- 
ing, for,’ instance, , of -section ' 381 of, Aqt/,X-.pf.il8Q3. 
and that > succession to their , property, should be rcgnlatcd 
by the ! Indian .Succession . Act,, .and not by the Hindu 
buy. ;.To include ..such persons within the category of Hin- - 
du3,-.we. must jcxtend the meaning of the term, and take .it 
to signify-, notjonly_Hindus„.by„i:aligion,' but also. theix. dc.s- 
cendants_\yhp_haye.nnt.qpen^ly.ayurcd tho, Hindu religion. , 

, It. remains, however, to ascertain. who are, Hindus by reli- ■ 
gion., Ilor our present purpose,, we may divide the popu-' 
lation of India into three sections,— -/irsf, the descendants 
of the aboriginal, tribes who have .inorc; or less avoided 
.ooinplote conversion to the Brahraanical religion ; s econd ,. .tho 
descendants of the early Aryan settlers, and of, such abori- 
;ginal races as have been completely , absorbed in the Aryan 
cornmunity ; and, mqdcra settlers of various religiotis 

persuasions, such os Mahomedans, .. Christians, and. Pat;sis. 

Af the third class can, never be . confounded with the 
Hindu’s, we may leave it out of consideration. The second 
division, rvhich comprises the Hindus properly .so called, 
has never been completely homogeneous: in religion, -and 
'it has thrown' off various :sccts at difforent times. 'But as 
this'hctcrogencous body and its' numerous offshoots admit 
more or less tho -authority of the Fcd(t$;'and conform to a 
few other fuddainontal tenets of the Brahmanical- faith, the 
highly tolerant character of that faith admits them alias 
being within the pale of-orthodoxy, and so (hey may all be 
regarded as Hindus. There are only' three Indian sects of | 
importance— the Buddhisw, the Jainas, and the Sikhs— -^who '; 
have entirely repudiated Brahminism, and who ought to be ‘ 

14 
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WHO ARE GOYERNfiD T.Y HlSfDU- LAY,'. 


excluded from the 'category of Hindus; ' arid jridgiag 

from the language of 'cdi'tain* ehiictni'erits* in ^Yhiich those 

three sects hte nien'tidtihd as cltissfes co-brdinate with the 
• • • / 

HihdliS,' 'it 'wciuld follow that the Legislature intends such 


f eicliision. Biitl may 'obs’drve that, in the ■ Absence of evi- 
•dbnce of any separate IdW dr 'lisa^e gtiVerdihg these sects; 
wthh Hindu law has been held to' d^ply to thdih.f' The first 
'6'ectitifi cdiiipHses 'a condiderdblb pd'rtidn of the population 


the Mddrds Presideiicy a'nd 'Oentifal India, and the hill 
•ftihfes'bf i^dlfibus other 'JSaffs of Ifadia. Theit ctfstorhs and 
their 'religion differ wiyiely fifb'm those of the 'Hindus' properly 


iso' called. ■ They' h'aVe 'ho codes of laW, but' in some ibstan- 
•ces they have adb'pted hirich' thiit is Hindu in^thek* cUiitotns 
ifid religion, ‘ arid sbirie of 'thebe' tribes', such as'the'Kbch 
drid others, hUYfe been described' by Dalton as'the -Hinduibed 
'dbbrigities of 'li»did.| ThOsb semi-’Hihdu races haVe' been 


'sriWet’ime'b r'egdrded as HiMus,' dnd,' therefore, ’sf ibject to 

f » 

the Hift'du laW, • Biit this’is'dil erroi' tvhich'prbceeded frOm 
'■biir 'rgri'ora'nc'ri b'ftb'e'cusfojiis and religion 6'f these races. A's 
‘ ihbie is'‘h6\V kii'oSvVi of tKehl thaU hOlbVd, better proVisio'h da 
ribw ih’ade' fO'r' the'hdministratiOh of 'jubtice 'to theih ■ ' THU's 
v^'e ‘find ih thri’ Civil Courts AOts' 'dlicl'-Local' Laws 'Adts,' that, 
in additioh t'b HiO'du lawjWstbm', which ib the Chief sburCe 


their law, is 'expressly declaTed to ; be the rule of decision 
in certain oases. . ; •■:!! 


'Though the I Hindu -• law;'- being only- the personal law of 
the' Hindus; can have • no -binding force ' on; any. one 'who 
' renounces - the Hindu jreligion; -^yet; . he may,' if he chooses, 
“abide by the old' law, .notwithstanding he has renounced 
the old .religion;" . This- doctrine /was -laid 'down .by the 
Privy -Conncil: in the case 'of Abraham v. Ahraham\\ Lord 

‘ ‘Act XVII oE 1875, 8. 4 ; Acfc.XXI 6 £ 1870. ’ • • • 

Lalla ilohabecr Persbari r. Mnssaraut Knndun Koowar, 8 'W. R,, ,I1G ; 
“Lopes V. LbpeV, S Bom.,-''0. 185 '; Bh'd^VaacIa's Tojtnnl t*. liajm'al 

10..Bom.,;258, 295. See also Shoo SingbRai i;:]Pakbo, 1.; L. H, 1 AU.,.-(>CS. 
* Descriptive Ethnology of Bengal ,'pp. 2) 89. 

a.l W..lI.'[P. C.‘3, 1. 


LAW TO \ynOM AI'PlilCABLi:, 

Ktugsdbwn, in delivering the judgment oP the Jiidicial 
.Oinninittcc in that case, observed: — "The profession of 
Christianity releases the convert from the trammels of the 
Hindoo law, but it does not of necessity involve any change 
of the rights or relations of the convert in matters with 
\ybich Christianity' has no- conccra^ such as Ins 'righls 'and. 
interests in, and his powers ovor. proporty. ,.Thp. convert, 
though not bound as to such matters either by’ the Hindoo 
liiw or by any positive’ law, inav, bx' bis course of conduct' 

■ *** * *. i " I ' 

after his conversion, have sjiown by what law he, intended to 
be governed as to these matjx^rs. He may have done so- 
cither b)* attaching himself a class which, to these 
matters. Has adopted and peted nnon some particular law, 
or .by having himself observed som||jfamilv usage or ciic^om. 
and nothing can surely be ipore fiist than that the rights 
and interests in his propertv. and his powers nx-cr it, should 
be governed by the law which be has adopted or the rules 
he has observed." 

■A,,. .t,, 

inNDH LAW TO TOOM- APPLICABLE. 

■ {GoideWs JIindti, Kato;vol. i., pp, 5 — 6.)- , 
‘Uindu'law'has obligatory force only upon those who aro ' 
Hindus both JbyJjirth and by religion. When a Hindu is ! 
converted to Christianity op toHahomedanisra. and lias shown . i 
h}' his course of conduct after his conver.sion, what rules and 
customs he has adopted,' he is released from tho trammels of 
Hindu law. and' is •’ thenceforth ’ governed-by the law and 
usage of the cl’ass with which he 'has j^sbeiated himself.* 
And pvch -xvitbin the limits of tbit Varge'eommunity which 
is Hindu 1)otb by birth' and byreligion, there is' considerable 
scope for personal, ebojee as_;to the . school of law by which 
the individual or the' family is .to bp' gbyer.ned. ‘‘For, .as 
families or individuals- migrate from'one tnuiilrv to another; 
they may choose whether they will retain the shasters and' 

• ^HrjtAam y. Ahrahaw, 1 S. W. 1?., P. C., O-j and O’Mvarc’i I. A. 227. 

. l-i'tC- 


ion 



HINDU LAW TO WHOM APPLICJiBLE. 


usiges prevalent iblLlie country which 'they leave, or adopt 
■'thbse which they find to Se ge’ner’al'm the country in which 
■’tbe'y settle.' ' " • 


..M I 


M »•) , 


This freedom of choice, .-as to the particular shasters,.or 
. sciiool-of law. by which he was to be governed, .was declared 

to be the right of a Hindu bv an early . decision * of the 

r=> ", • • ••.,•. !■; . .. f 

Privy .Council. Neither, the sitws of the prooertv, nor the 

, f « •'i j .,•**(* j : I ’ » * • • 1 . • • • » ' ; • . ’ ’ * • ' i .1 * « 

domicile of the owner, determines the’law which affects his 

' ' , >• •■j.* • .'ii. ,'!> 'J 'c •••’* ~n 

rights. A Hindu may import into any countrv to which .he 
migrates the, particular law of his own tribe, the governing 
cir.cumrtancc'to lie attended to in deciding .by what law he 
is bound being' the intention as manifested .bv the character 

» 4 ‘ , -1 . < • .(♦<«*. i* .!•'*./ i * .J ^ t • »Cii • » . • ' * ' 0 / 

of the pm'ohit, ceremonies and usages, . which he, or his de- 
scendants after him, retiins about him. "Whatever, therefore, 

- I . . ■ ; ‘ , •> . I- -1 

t may have been the case formerlv, and whatever mav be tbe 
case now, where a Hindu passes from one native territory to 
another, he neverthele.ss can move from one district to 
another within the limits of 'British territories, and carrv 


with hitn,'"a^.4!persnn'al 'Tawia'bblicable 'tdh'isTafnily and his 
possessions, the .rule.S of the .vshasfcers, -.under, -which he has 
4iyedup to, the, time of. ;his migration. Further,: than 'this. 


*Jlulc7iepuUi/ Dull^ Jha 'and ^^herg V.. JRaJiinder. ’Narain) J^e and others, 
2 STootc’sT. a. 1S2; TVie 'poini at issne'in tViiB'ca«e' was'wIieUicT tbe \a-wa. 
accordins to the ahasters current iin-Mithila,-,) 6hnuld:envern,the.rjght d£ 
succession to liroperty 'derived from an ancestor who *had,orieinallv emi- 
ignited;from that.nistrict, . and whose desccnd.ants' had uniffirtnlv .retained 
in Bengal the .religious ceretnnnies and usases, to -which the famil.y hpd. 
*been acenstomed.'- It' -hadb'deh held hv'the Sndder ‘Dewariii.v Adawlnlt 
inlSOlthat. if a, person of. Mithila, famil.v Ij^ing in, Bengal;. coptinue the 
oDScryance of the Mithilh 'shastera' on obbasiohs of marriages and moutn- 
inais.m his, family, ,and.hnye|aMithiIn purohit. or .nrio'st,' - to perfnrjp.hls 
ceremonies, his Iegal_ rights were to be''determined .according to the M.ithila 
Bhasters.:, but that-if tbose< ceremonies -WBrcmerforihed- 'bv-himt aocordine 
to the Beneal ahasters, his rishts .should he determined by the, Benstal 
sbMteiis. ■ • The' aaVne dootHnewos' h'^rmed-in' -llhe case of 'Ranee 'Sreerknilii 
^eoMV.^Sanee Rung Znita, 4 Jffoore'a J-.:A. 292,-'where a familv. of Sutgon 
Brahmins migratihe from Bengal to Midnanbre, where the’Mitalishiira law 
prevailed,- wore held to bo snbject to Bengal law in respect to inheritance to 
pivpcrty situated in Midnanore, they heinir shown tA have performed their 
Boligiens cercmoaios^nccordinn in tbC'Bengal authorities; " 

T Ritjehunder Narain Ohnder ChowdJiru -y. Gocidchani Goh. Ueports ot 
helect Cases, vol. j, [new edilion], p. 66. 



niStDU tAW TO’ WHOil iPfUCABLE. 


105 


‘thtj d(»ctrin'e' • is iioW established, that a Hiudu so migrating 
'iritfst be prosum’cd, lintil' the 'coatrary be •shewn, to have 
brought) with him and retained all his religious ’ceremonies 
and customs, and conse'tiuently the law of - succession nnd 
of property which - is' 'associated with thebl. Thisis'mdre 
‘ especially ' the case'- whW the family is 'shewn to have 
brought with it its own priests’ who 'continue' their ministra- 
tions. Although the ''pt'dsumptiOn' is’ in' favour'df a Hitidu 


'rdtainihg the shWtors' of his 'birtb,''yet the 'priribiplc'bas 
been definitively 'affirmed by the Privy CouA'bil, that h 
Hiniiu may, if he 'ishdo^es, change the 'stiast'ers or school of 
law 'by 'which ho 'wishes id be g(lverocd.+ ’ This real test to 
be applied i.s by'whjit'yhasters the c'iistdAisAhd ntcs of 'mar- 


riages and funerals are conducted ; occasional or daily reli- 
gions services may be changed ivithoiit effecting a corres- 
ponding change in a Hindu’s legal liabiUtics.t 


The nrinoiple thus laid down is consistent with the theory i 
that Hi ndu law is a personal law, one that applies in its 
various forms to individuals and families, and not to locali- 
ties, nnd has been secured to Hindus chiefly because it is so 
lar.rely fto an c.vtent which these lectures must de.scribe) 
nssocinted with their religion. The designation of the 
different .schools is derived from the names of provinces, 
and it is common to nliadc to Hindu law ns current in a 
parUculnr province. Such phraseology is, no doubt, suffi- 
ciently accurate for ordinary purposes, for, as a general rule. 


* yMnehundtr Perdhan v. Janardhvn .Vwer. Suth. F. B. KuHii'j'*. 67. 

■1 Rtnff Piidmavati V. Baboo Doo^ar Sinq., rcporl<*d in 4 Monre’H I. .A.. 
•ilO. was n nt n familv of Bcn"aleo .Sudnui which hnd inigrafo*! at * 
ivinotn ncrind from the district of Biirdwm to the district of Pamp.ati 
-\ numtxT of customs ware described which the Hindu l-aw-offijer drehred 
to be part, of tJie Mithila law. and it w.as held that the family, althnush 
orlcinaUv to Bnncal law. h.a l. since their miCT.ation. adopted and 

r«»rform<'.l tb-' r-liitioits rites and ceremonies of Mithila. and svero therefor* 
subject to ill l.sw. 

t Kovnod Chnodrr Rotj r. i?oy Swth F, B. *5 t Rantt Padj’ia* 

nti V. B^'J>} Doolar Siny, “ S. M*. It , P. C., 41. 
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those resident ;-.iQ ..a . particula,r., locality follow th,e samer 
shasters ; but, -nevferfchelessiit.is erroneous inso far as. itcpn- 
veys . tbe..notion.;;of a law whose ,o[p_eraUoa is . confined .to 
'particular-. localities., i There.; are.; at ^tbis-, moment,., pumbers 
of, ;HjndpS! resident ih^.Galcutta .,.who> ;ai;e .governed, .by the 
■law; according, to.; th^,. school : o( ;'.Benares or .of Mithila,.and 
it. .is . possible: that; all, fiv,e- schools. .of. Hindu lavy .may, be. cur- 
.yentjjin'-jthe.rsease.i.of.ibeing,- .applied, in any.one, /province- 
Hinda,.;law,,,is,personal„and‘not;:lo, 9 al. , ,.A..Hmdu* in^ .throw 
it from him altogetbep by. ^hanging... his, religion, and. he, may 
choose to adopt itm,;any,, one of, its various., forms;, ,But<so^ 
long ^ as. a Hindu- by,, birth jetains t^ Hindu , -religion, he ,.is- 
ntaenable .;to,;.5ind,u ,law. in one, form or other, \yhether he- 
wishes -it or not. 
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SOURCES OF iriNDU LAW. 

[Account nv H. T. CoLEimooKni Esq.] 

{Slravge's Ilhidit LaiOfP. itlo) „ 

Tlip Inw.s of tbe Hindus, civil and religious, ar6 by Ithpm 
lielieved to be nlike founded on revelation. A' portion, of 
which hns been preserved in ^thc very words revealed, and 
'constitiirc.s tlie Vedas, 'c.stccmcd by them' a.s Mcrcd writ. 
^Vnbthcr portion has been preserved by insi)ircil writers, who 
had revelhtinu ' present to' their meihoTy,' ond who have 
recorded holy precepts, for which a divine sanction is to bo 
presumed. This is termed smrjti, recollection (reihcnibered 
l8w)» in coutradistiuction to «»•»</, midhioh (rcycalb(l_ law). 

. The Vedas ■ concern chiefly ■ religion, •and coiitain Ifowi 
passages- directly -appUcdblc 'to'jitnaprudcnce.- The .lnw;‘civil 
and criminal, is to be found-in tbe Mn-rtf/,' otherwise; termed, 
Dka.j'mn inculcating duty,;or means off moral merit. • 

80 much of this, ns .relales to religious -observances,- may be 
classed, together -with; ancient and modehi-ritnals, (being: the 
•designation of ('Ca/jJttor'Z-'tKf<i/i«Tf,.; a3 asep.amto-branch ; 
and forensic' law is- more particularly" understood, when (the 
the '.fi/iWJHW Sftsfra is treated of. • ' • ; .< 

Th.at' law is to 'be sought primarily in the institntc.s, or 
coUneUoii.v -attributed' -to -holy hogesi.'tho true 
authors, whoever these- were.- lmving-.aflixcd to theircom- 
pofeitioiis’' the 'namG.s Of 'Sacred 'pcrsonage.s ' such' ns'Meiui, 
V alnyawnlkya -,' Vi sllnn , Tarasara, Gahta'iiia', ‘fee. 'ThOy -are 
in^pHcitly received - by '' Hindus, as -authentic works of those 
persoriftge.«. Their hhfnbcr is great ; the .sage.s reputed to be 
the authors being numerous (according to one list, eighteen; 
according to anotircr, t\Vicb as many, act'ording to a third, 
tunny • more) ; and several -works being a.scrib'od to the'same 
nuthorj-his grO.atcr of less institutes (Vrihat, or Caghu) or 
a lattCwnik of the aOthor, when oM (Vriddha), ' 
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The written law.- whether it be sriiti or sniriti, direct re- 
velation or tradition, ia subject to the same rales of inter- 
pretation. Those rules are collected in the Mirmnsa, which 
is a disquisition bn' proof and ' authority of precepts. It is 
considered ;as ■ a* branch- of philosophy ; and ia properly the 
logic of the law. ' 

* * ■ i ' ''*** :ir ' * *■ ''**.' *f ■*' ' ' ' * 

In the eastern part of India, .viz., Bengal and.Behar, 
where the Vedas are less read, and the Mimansa less studied 

•i"; . ' • •' • '‘.'".i •• .1 

than in. the sputb^ the dialectic philosophy, or ,^7/Qya, is 
more consulted, and is there relied on for rules of reasoning 
and inberpretatipn upon questions of law, as. well as upon 
metaphysical topicf ^ 

.Hence-have hriaenitwo. principal sects- or schools, which, 
construing- the same -tertjvariouslyj deduce upon some impoi*- 
tant points of law different inferences ‘from the same masims of ' 
law. . "They/ are sub-divided, by farther diversity- of doctrine, 
into several more schools or. sects of jurisprudence, .which, 
having adopted for their chief guide a fevourite author, have 
given currency to his doctrine in partibular countries, or 
amoDg.'distihct Hindu- nations for. the. whole Hindu rpeOple 
comprise divers tongues; and the- manners 'and opinion's, 
prevalent' amon^ them, differ, not .less than their language, 
f The School of Benares, the, prevailing -one in middle India, 

^ is .chiefly- governed! by the.-.authority-.-of .the Mitoscshara. ol 
I Vijynanesioara .a, ;Commentary.oa the, institutes of Yajnya- 
I walkya.;. .It is impligjtly followed in'the.pity/and province of 
Bienares:.sp. much so, that the prdinary- phrase, qlpgy of refet-r 
ences for, law-:opiuions qf.Pundits, from thoj^J^ative Judges of j 
Courts established there, .previous .to the institution . of 
Adawluts superintended by. English .Judges and Magistrates, 
required the Pundit, to whom the reference was addressed, 
to “ consult the Mitaeshara,” .and report- the -exposition of 
the law there fo.iind,. applicable to. the case propounded. 


sorncES or Hindu law. 


ion 


A host t)r writers might be immed, belonging to thin 
school, who expound, illustrate, and defend the Mitacshara'tt 
interpretation of the law. It may be sufficient to indicate in 
this place, the Virandlxodayg. . o f^ Mitr a ilfisrtt and the 
Vivad alandava and other works at jCamalacara. They do 
notTso far as is at present recollected, dis.scnt upon any mate* 
real question from their great master. 

The Mitaeshura retains much authority likewise in the 
south and in the west of India. But to that arc added, in 
the peninsula, the ISmriti Ghandrica and other works bear- 
. ing a similar title (as Datlaca Ghandrica, &c.) compiled 
by Devanda Bhalta, together with the works of Madhaya 
4sJ{arya, and especially the Commentary on Parasaya, and 
likewise the writing.? of N.Mn da-PandUa, including his 
V(ttjai/anfi niul.GnflacnMinMnsa: and also .some writer? 
of less note. 

In the west of India, and particularly among the Mara- 
hattas, the greatest authority, after the Mi iac^hard is Kila- 
cant'lia author of the Vyavahara jlfayite/ire and of other 
treatises b'eariiig a similar title. '• ■ ’ ■ 

, I 

In the cast of India, Mitaeshara, though not absolutely ' 
discarded, is of less authority, having given place to others, 
which are there prefenibly followed. In North Bchar, or 
Mithila, the writings of numerous authors, natives of that 
province, prevail ; and their doctrine, sanctioned hy ■ the au- 
thority of the paramount Raja of the country, is known a.s 
that of .the Mithila school. The most con.spicnons works 
Vivada_Jlatnacara, and other compilations under 
the superintendence of Chandcsivara : the Vivada Chinta- 
Vmni, with other treatises by Fac/iwpafi and the 

Chandret, with a few more. 

To these arc added, in Bengal, the works of.ifnittfa 
VaJmna and those of Raghunandana. and several others 

" ir, 
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constituting -’.a. distinct school of law, which deviates on many 
questions' ’from.t^t of MitJdla, and still more 'from those of 
BenareSjiardlhe Dekhiu or southern peninsula. 


.gradual GRp:^:CH of hindu law. 


(fioxvelVs JJ'indvr Law, ml, i., p. 13) 


■ The. .earlier Rishia - delivered their -precepts to the entire 
community. ;..T, he later commentators addressed- .themselves 
to the '.inhabitants, of. particular localities,- and in the gloss 
.which;,they,respectivply;put.upqnithe ancient texts .of which . 
they;tr.eatcd,.they. may -have -..been guided ’-\by 'the wishes 
of..U^^ reigning ; power, or .by attention to the usages which 
had .obtained in the particular districts during the lapse of 
ages. . Thus, the authority, of the . modem' commentator, 
whenever his work was received, came to supersede the 
reyer.ence due to the earliar sage. The most striking . .in- 
stance of this is afforded by "yajnavalkya. His Insti- 
tutes, throughout India, are of the highest and ..most sacred 
authority, admitted and recognized everywhere. The Mitac- 
shara is a commentary upon these Institutes less than 1000 
years old',' com posed by a hermit named Yijnyanes'wara ; aind 
is universally 'accepted by all the schools; even by that of 
Bengal,' except so far as it is in that school controlled upon 
various points b)'' what the followers of that school consider 
to be ' the superior authority' of the work of Jimutavaharia. 

/ The - Mitaeshara' is perhaps the most celebrated and ' the 
: most vi’idely ’authoritative treatise' ■ or commentary in 'exist- 
enc'e'oh the work of the ancient sages. The Dayabhaga, on 
'the other 'haud; acknowledges equally; ■with' the Mitacashara, 
the authdrity of the Institutes of Yajnavaikya ;but at the 
same time its doctrines are upon several essential points in 
the law- both of persons, and of property widely different 
from those of the rival treatise. Ic is the work of. Jimuta- 
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vahann. who appears to have flourished later than Vij’jyane.'.* 
warn, but earlier than llaghunandutia, and who therefore 
mii.'st have composed his work, according to Mr. Colebrookc,* 
at a date .somewhat earlier than the bogimiing of the six- 
teenth century. 


SCHOOLS OF HINDU LAW. 

{Goivdl's Hindu Lato, uol. {., p. 10.) 

l!ii!CL-SchoQls_oL.Hj.ndu~law c.vist at the present day, viz., ■. 
thc!Bengal,^lithiln,lDenares, Maharatta and 'Dravida schools. \ 
Tltil Dayabhagn with its recognized commentaries, the Daj'a-.. 
tat wo, and the Dy^aangraha, arc the peculiar authorities of 
the school of Bengal. In Mithila,.thc Vi vada Chintamani 
and other works arc . especially followed. In itho Madras 
Presidency, the Mitacshara and the Smriti Chandrica and 
the Hadliavyai and in the territories of Bombay, the May- 
akha and the Kaustablia .trcatiso.s arc of lending import- 
ance. The Datlaka Mimansci and the Dallaka Chandrica 
arc the ' standard authorities on the law of adoptioo, th e 
latter being preferred in Beng.al upon points in which they 
differ. [The school of Benares is chiefly governed by the 
^fitakshara, whose authority is fortified by the work.s of Mitra 
Misser and Camalakara, the Viramitrodaya being '.he inost 
celebrated atnong them.] Bjach school has, therefore, the 
auLhoricic.s tvhich it adopts as of peculiar and special, weight. 
Books which arc .thus adopted by one school may be, and 
arc, consulted by the other school?, when they do 'not c«n- 
tnadict the special doctrine of the rival sect. . Upon point. s 
of Hindu law, which arc of general application, the author- 
ities of any school may. be indiscriminately cited, so long as 
they do not contravene the rules of law which, have obtained 
e.v<;!u?ivcly in a particular province. We have, accordingi}'. 


* i:«c sU'j'.v; pp. VP U-'j. 

lo a 
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for the sources of the Hindu law, as administered in Mindh 
territories^ the old traditional authoritiesi';the authoritative 
commentators,/ the approved customs of districts, and, where 
all these failjj'^the exposition of law by.learned Brahmins, 
who are the repositories of legal science and religious know- 
ledge. 

(Mayne's Treatise on JSind/a Laio and Usage,]). 28.) 

§ 33. III. Different Schools op Law.— The term 
“ school oi law," as applied to the different legal opinions 
prevalent ' in different parts of india, seems to have been 
first used by Mr. Colebrooke {d). He points out that there 
really are only two schools marked by a vital difference of 
opinion,- -y is:., those whb follow the Mitakshara, and those who 
follow- the Daya Bhaga, Those who fall under the former 
head are again divided hy minor differences oftopinion, but are 
in principle substantially the same. Of course in every part 
of India, though governed by practically the same law, the 
pandits refer preference to the writers who lived nearest 
to, and are best known to, themselves; just as English, 
Irish, and American lawyears refer to their own authorities, 
when attainable, on any point of general jurisprudence. 
This has given rise to the idea that there are -as many 
schools) of law as there are sets of local writers, and the sub - 
division hds been carried to an extent for which it is impos- 
sible to -suggest any reason- or foundation. For instance, 
Mr. Morley speaks of a Bengal, a Mithila, a- Benares, a. 
Maharashtra, and a Dravida School, and subdivides the 
latter into a Dravida, a Karnataka and an Andhra division (c). 
So the Madras High Court and the J udicial Committee dis- 
tinguish between the Benares and the Dravida schools of 

[(t] 1 Stra. H. L. 815. As to the mode in -n-hicb such divcr^'cnccs sprun;; 
up. see the remarks o£ the Judicial Committee ia the Ramnad case, Collector 
of Madvra-y. Mootloo Rttmalinoa, 12 M. I. A. i35 ; S. 0. 10 Snlh. fP. C.] 17 ; 
S. C. IB.L. R.IP. C.]l.. ■ 

[c] 1 31. His. Introd. 221. 
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law (/) and dUlinction between an Andhra and a Dnivida 
Scliool has also received a sort of qnasi-reco"uition (ff). On 
the other hand, Dr. Burnell rcdiculcs the use of the terms 
Karnataka and Andhra, which he deeiarcs to be wholi}' 
destitute of moaning, while the term Draridian has a very 
good philological sense, but no legal signification whatever. 
Practically ho agrees with Mr. Coicbrookc in thinking that 
the only distinction of real importance is between the fol- 
lowers of the Mitakshara and the followers of the D.iya 
bhaga (fi). 

§ S-J. In discussing this subject, it seems to mo that we TOrhinc”! 
must distinguish between dincrcncca of law arising from 
differences of opinion among the Sanskrit writers, and differ- 
ODces of law arising from the fact that their opinions have 
never been ' received at all, or only to a limited extent. In 
the former case there are really different schools of law ; 
in the latter case there arc simply no schools. I think it 
will be found that the differences between the law of Bengal 
and Benares come under the former bead, while the local 
variances which c.\ist in the Punjab, in Western, and in 
Southern, India, come under the latter head. 

§■35. Any one who compares the Dayabhaga with the The 
Itlitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. These will be 
discussed in their appropriate places through this work, biit 
may be shortly suramaried here. 

Fir et ; the Dayabhaga lays down the principle of religi- 
ous^ cfiicac}’^ as the, ruling canon in determining the order of 
succession ; consequently it rejects the preference of agnates 
to cognates, which distinguishes the other systems, and 

[fj Sco the adoption 2 M.nl. H. C' 200 ; 12 M. I. A. 007, 

fi'frrt note [dj. 

r;;] .Vnra-tr.i.iif v. liafiljtinafhnrln, 1 MbiL H, C. 120. 

[AJ pvi'f. to V.TMdmjnh, ?; KiUoa*; Vi-;v ot Hindu Ijw. 2^ ; V N 
Mmi'Uifc. Intcrd'.ieliun. 7V. 
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arranges and limits the cognates upon; principles .peculiar to 

itself (t). ' ■ . ■ • ■ . 

Sectindlyt it' wholly 'denies the .'doctririe that property is 
by - birth,- which t is the corner-stone of- 'the joint family 
system. ; Hence; it treats- 'the ; father as,- the absolute owner 
of the -property, and- authorises Miim.i to. dispose, of it at his 
pleasure. - .-It ; also refuses -'.to. .recognize-.any .right in. the son- 
to- a partition during, his -father’s life', (fc)....’ , 

Thirdly", it considers :the. brothers,-, or.-, -other collateral 
members of the joint family, as holding their shares, in 
quasi-s.everalty,-- ,and...cpnsequeatly- .recognizes jtheir right.-to 
dispose of them .at their pleasure, while still .qndi.videdXO- . ; 

. Fourthly; whether as.a result qf.the -last principle, or upon 
independent grounds, .-it -recognizes -the righb-.pf widow in* 
an undivided family tp.succeed to her husband’s .share, if he 
dies iwithout issue, ‘and;, to enforce. a partition, on her own 
aGCount-(m). -r.., , . ■>.. ‘ • 

^ ..Itis;usual to speak -.of the dooinn&Ja^ihm/valet as one of 
Factum talei. ^ universal application in, the Bengal schopL , But, .this is a 
i mistake. . .When it suits -Jirauta .Vahana, , he, uses it ,as a 
means of getting . oyer -a distinct;prohib,ition., against alien- 
ation , by .a father. Ayithnut the permission of.his.spns (‘jO* •-■ I 
am not aware of his applying the doctrine in an}' pjt her. case. 
No.jBengal , lawyer would-, admit ,of<any.suc’Q subterfuge as 
sanctioning ';for instance,, the right,. pf.an, undivided brother 
to dispose of more than Ms owD;share_in thp family .property 
for his private benefit, or as authorising a. wido,^y to adopt 
without, her^ husband’s .consent, or a. .boy to rbe adopted after 
upana^ana, or marriage. .The priucipjp. is„ only applied 
where a legal precept- has beau already reduced by inde- 
pendent reasoning to a moral suggestion. ] . 

i] Soo post, § 423 cl seq, - 
X-J SecjJost. §221, 232. 

/J See post, § 23S. . 

»i] Sec post § 230, 403. 

»] Dny.-) Bhaga, ii g 30. 
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§ 3G. Kow, in nil tlio nbnvo points tbo rcniainiiip |inrl=! of xv.'ft.-ni' ln- 
India aprcc v.'itli each otlicr in disagreeing with Jiinuta 
Vnliana and his follower.*. Their variance.s inier ec arc 
rnmnarativelv few and slight. Far the ino.st iinnrotnnt i.s- 
ihn difleroiice which cxi.st.s between Western India and the 
other provinces wliich follow the Mitalcsham, ns to the right 
of females to inherit. A sister, for instance, who is nowhere 
else rccognixed ns an heir, ranks verj' high in the order 
of succession, in the Bouibaj’ Pre.sidency, and many other 
heircsscs;arc admitted, who wotild have no locus\^tandi‘c\sc- 
wherc (o). Any reader. of ludtan history will have observed 
the public and prominent position assumed ht* Z^fahratta 
Princesses, and it .seems probable th.at the doctrine which 
prevails in other districts, that women arc incapable of 
inheriting. without a special text, has never been received at 
all in, Western India. Women iuherit there, not by reason, 
but in defiance, of the rules which regulate their ndmi.«sinn 
elsewhere. lu their case, written law has never 8npcr.?cdcd 
immemorial cnsloni (p). ' 

§ 37. Another matter ns to which there is mneh variance T.aw ot n loj)- 
is the law of adoption. For iusfanco, ns regards the right of 
a widow to adopt a son to her dccc.a.scd hn.sbaud. .In Mithila ; 
no widow can adopt. In Bengal and Benares she can, with 
her husband’s permission. In S mthern India, nnd inthc' 

Punjab, .she can adopt, even without his pcrmis.«ion, by the 
consent of his sapiudas. In We.stcrn India she can adopt, 
without any consent (q). So ns regnrd.s the person to be 
adopted. The adoption of a daughter’s, or n sister’s, son is 
forbidden to the higher classes by the Sanskrit writers. It 
is legal in the Punj.'ib. It is commonly practised, though it 
ha.s been lately pronounced to be illegal, in the South of 


(i.] Vv.nv.iJi.nr.'i >!avHklia iv. S, ? 10 : W. II. tS3— ISS. 

li>J sev r<vf. § 4r.7.‘t.-i2— 4r,4. 47.’, r-oi. 

I 7 I See JI-.-IS, % 09. 
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India (r).- In till these cases we may probably trace a sur- 
vival ancient practices which existed before’ a adoption had 
any religions significance, unfettered by the rules which were 
introduced when it became a religious rite. The similarity 
of usage on these points between the Punjab and the South 
of India seems to me strongly to cofirm this view. It is 
quite certain that neither borrowed from ihe other. It is 
also -certain that in the Punjab adoption is a p^jejy. secular 
•arrangement. There seems strong reason to suppose that iii 
Southern India it is nothing more {s). • -But what is of 
importance with regrad to the' present discussion is, that 
■these differences ffind no support in the writings of the early 
sages, or ^ even of the: early commentators. • 'They appear for 
the :first time In' treatises which are absolutely niodern, or 
marely in recorded customs. • To speak of such variances as 
arising from different schools' of 'law, would be’ to invert tha 
relation -of cause 'And effect: We might just as well invent 
different •schools ; of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of Loudon: • EveU Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (t ) ; 
but in other cases, and especially in Western India, the facts 
are too stubborn. The more closely we study the works of 
the different so-called schools of law, other than those of 
Bengal,' the more shall we be convinced that the principles 
of all are precisely the same. The local usages of the differ- 
ent districts vary, Some of the usages the writers struggle 
to bring within tlieir rules ; others they silently .abandon as 
hopeless; What they uannot account for, they simply 
ignore (\i), ' ' . . 

[rj Sec post, § 118, I’lO. ' 

' 01 8eoj)ost, §93. ' 

_ [<] See, for instance, the mode in which four conflicting views as to the , 
right of n .widow to adopt have been .deduced irom a-singlo text-of -Vasislita; ' 
Collector of Madura v. Moottao Itamalinga, 12 M. I. A. 435 ; S. C. 10 Sotb, 

[P. C.] 17 ; ,S. C. I B. L. R. rP..lC;] 1. 

[«] For instance, second marriagfcS'ofWidows'OT-wivegj’whiclintc equally 
practised in the North, the West, and the South of India, see post; '5 87 . 
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CHARACTERISTICS -OF THE HINDU COMMUNITY. 

: £ \:'{OowelV8:Hindv,\La'w;vol.i.,p.6.) 

,'i. No>Vi i^vith ‘ regard to the ■community, it remains at the 
present; day ■ whaf it was at the time of Menu, an aggrega- 
tion • of •families .rather than of individuals. With such a 
people .as, to ; some .extent with the inhabitants of modern 
(Russia; co -ownership is ,the n ortnal .condition of the rights 
.of, prqpertyii • Commensality, and co-ownership ; are the 
c haracteristi cs ,o f Hindu -, famil y life, .and thfe. yilla^ com- 
munity. ( is ! a • political or .social expansion of the domestic 
•institution. Individual!. will and energy are checked by the 
influences. .at work in' a society by far the largest portion. of 
.which -rests' on a basis , of joint responsibility for most of the 
duties, of,, life, land which sinks the rights of each one- in the 
.aggregate blaims.of.the .family. 

s ^ 

I . .YOID. MARRIAGES. - 

’.(Gunidass Bamr^ee pn Marriage and Stridhana.'pp. 196 

■ 'n ■ * . ;• •. .. ( ■ . to 198.) 

■ Thfe -' causes' which render a marriage void ab iniii'o are ^ 
firsti'diffetencejifcaste in the contracting- parties ; and, second,,' 

, identity pi gotra j ot relationship within the prohibited degrees i 
' lit the former case, according to some authorities, if the error 
is discovered before garbhadhan, the girl is to perform ex- 

r r • . • , ' 

piatidb, and 'may''be married again ; but after garbhadlian, 
she ' is 'no longer eligible for re-marriage, and if of a lower 
caste, she is 'liable to' be repudiated by her husband, though 
she is entitled to b'e maintained, and her issue would bo 
-considered illegitimate.* In the latter case, on the error 
being discovered, the husband is directed to perform penance 
and- ‘repudiate the wife ; but he is required to support 
her.f Her- re-marriage, howevor, is nowhere allowed, even 

* 'See SteelOj'p^.’ 29, .so, 166. 

t Menu, iii, 5 and 11, Note by Eullnka ; Colcbrooke’s Digest, Bk v. 

339, 340. 
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thdu’gh '{he- repudiation' take place ’before cbhsiimWatibii.j 
The docfcrind ’of the Hindu - la\V is • that a 'girl is blem-i 
ished by the mere ‘ cSrenieny of -marriage, and if itiartied i 
again, the reproach of being-a twice-married woman Qjwmar- 1 
hku) would attach'to her, eren if 'she he’ a "vi'rgd'Hniacid* 
This is' hardly just: Even • the virgiia' -widow has ob'e 'c'onsb- 


lation for her hard lot, that it' is due' to- a cause ' -which h\) 
human foreright could prevent.' But the condition of thO 
repudiated virgin wife;’ who ’is ' condemned to' a' life’ of 1 
virtual. Widowhood for the erior of a reckless guardian, is't'ruly 
pitiable. 'A far more '-rational .'.rule; ’and’ one not ‘‘ Wholly 
against the spirit of our/law;, would be to allow re-;ma'frmge 
in Such .cases,' where the wife' is repudiated befoVe 'cobStirii- . 
mation. . For here the girlis free from blemish by intercourse ; 
and as for the blemish’ by re'asori of ’the nuptial ceremony, 
such ceremony being -performed under a mistake of fact, 
tnay, by a principle ndt^altogeth'er’ Unknown to the Hindu 
law,f be regarded in law as.nbt performed at'all.' Such’& rdte 


seems also to receive some support from the decision of the 
High Court of Ben gal, in. A?iypna Dossec v. _Pi;pladth QlQin- 
der Qhoselx which, the Officiating Chief .Justice Norman, 

in .delivering the judgment of the Court upon - the. qu.esfion 
whether a suit/for , declaration of, the nullity.of a Hindu 

marriage would lie’ observed : — • ■- 

^ “If, the .oiarriage .is .in’, fact- no marriage, unless she can 
obtain a declaration from a, Court ofd’.ustice that .the . mar- 
riage .is null and .void, runless she can obtain the. protection 
which such Court can give her, she may be pblige.d to liv,e 
..with the defendant iu.a. state.of jconcubinage, or at lea36,.she,j 
wilj be prevented from .marrying .-any one else.-,-. The -rights' 
wii.ich a decree in this sujt may. protect — with] >yhich(,the‘\ 

. . * Cd;ebi- 0 ''kfj ’8 Di.^cst, Bk. iv,,To8— 1C3.; Mann, villj'f826, 2271 > I 
+lu tlip yomc’-vliat analogous case a thing given by mistake, Narada 
declares mat it must he considered as not given. -See'CoIobrooko's Digest, 
Bk. ii., oh. iv;, 53 ; Karada, iv.,“8. 

1 14 \\\ It,, 403. 
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defendant may ba restrained^jfrom , interfering— preserva- 
tion of the personal purity of the infant plaintififand her right 
and power to contract a valid m'atriage-^are\'atiroagst the 
highest rights which n.hamaa bdng can possess; and it wpuld 
he|a matter. deeply to.be^mented if the Court had no power 

to. prptp.ct and def|enddb^in.,>.,.c'!‘ • ii ' 

.Happily,, however, in • practice the.strictn^p with which 
rqlationship.and .other particulars are enquired 
making the nyptial contract, reduces the, evil here complain- 
ed of within the narrowest possible limits, 

■/■(,' ii- (Strange’s Hi^dn Lem.) , 

\yhqre the .husban,d died before consummation, i.t bas been 
held'th.^t.his widoiv.Js pnbitled to. rnainte, nance opjy; 



120 


PROHIBITED DEOBEES OF IffABRlAGE, 


PROHIBITED DEGREES OF MARRIAGE. 

, (Tagore Law Lectures,, 1878 60 — 68. 

Marriage between near blood 'Tfelbtion's is so universally ‘ 
repugnant to our feelings, that every system of law has 'its 
rule of prohibited degrees. The prohibitibh is also extended 
by ■ analogy more or less to relations by affinity; fosterage, 
and' adoption. ‘ I shall first of all'give 'you the ‘rule's re|;ard-' 
ing prohibited degrees in the Hindu' law, and’tbeii compare' 
them with those of other systems.- 

These rules are chiefiy'based'upon the following texts: — 

I. “She who is not descended from bis paternal or maternal 
ancestors] within the sixth degree (sapinda), and who is not 
known by his family name to be 'of the same primitive 
stock with]his father or mother, is eligible by a twice-born 
man for nuptials and holy union.” — ^Manu, HI, 5. 

Sapinda is the word in the original which has been ren- 
dered descended fot'm ancestors within the sixth degree * — 
that is, from persons in the ascending line within theseventh 
degree from the intending husband. This rendering is in 
accordance with the text of Manu (V, 60), which says that 
the sapinda relationship ceases with the seventh person. 

II. “Having finished his studentship, let a man espouse a 
girl endowed with good qualities, one who was never 
married before, who is possessed of beauty, is not a sapinda, 
and is younger in age.” — Yajnavalkya,]!, 52. 

As it*is of importance that you should clearly understand 
the import of the word sapinda, I shall here subjoin the 
very full explanation of it given by Vijnaneswar in his 
commentary on the above text:’^ 

‘YHe should marry a girlj who is son-Sapinda (with| 
himself). She is called his Sapinda who has (particle) of^" 


* Milakshava [Sans.] Acbaradhyayo, leaf 6 ct seg 
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the bffjy (of some ancestor, . itc.) in common (with him). 
Non-Snpinda means not his Sapindn.' Such a one (ho 
sohnld marry). Sapinda<rclntiotiship arises between two 
people through their being connected by particles of one 
body. Thu.s, the son stands in ^Sapinda*rclntionship to his 
father, because of particles of 'his father’s body hanng en- 
tered (his). In like (manner stands the grandson in Sa- 
pinda>rclationship) to his paternal grandfather and the 
rest because through his father, particles of his (grand- 
father's) body have entered into (his own). Jnst' so is 
(the son a Sapinda-rclation) of his mother, because parti- 
cles of his mother's body have entered (into his). ‘Like- 
wise (the grand.con stands in Sapindn-rclationship) to his 
maternal grandfather and the rest through his mother. 
So also (is the nephew) a Sapinda-rclation of his maternal 
aunts and uncle’s, and the rest, because particles of the 
Fatne body (the paternal grandfather) have entered into 
(his and theins) ; likewise (docs he stand in Sapinda-rclation- 
ship) with Paternal uncles and aunts, and the rest. So also 
the wife and the husband (arc Sapinda-relations to each 
other), bccau.so they together beget one body (the son). 
In like manner, brothers' wives also aro (Sapinda-relations 
to each othcr^, because they produce one ■ body (the son), 
with those (scvcnilly) who have sprung from one body 
( 7 . c., because they bring forth sons by their union with the 
offspring of one person, and thus their husbands' father is 
the common bond which connects them).' Therefore, one 
ought to know tnat, wherever the word S.apiuda is used, 
ore exists (between the persons to whom it is applied), 
a connection with one body, either immediately ' or by 
dc-scent." 

“ In the explanation of the word ' ns,apindam’ (non-Sa- 
pinda, verse .*52), it has been said that Sapinda-rclation 
arises from the circunist,ancc that particles Of one body 
have entered into (the bodies of the persons thus related,). 
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.eitli^r . immediately, • or.; ^hrojighu (i transmission ■i.by),.;do§ce,ijt. 
But inasmuch-.a? (this ,4efinitipn)i\Ypul^jhe,:to,o;-.^Yide,<sipce 
such :.a .yelationship; exists ^ip, the, qtpfn^Ijcirolp! of, births, -in 
some , manner, ,prv other, ,^jbet\Yeep|., all -me?:), ither,efpre,;.,thp, 

author i^Y^jpitvalkya),,s^sj y.- 53, After,; thpwi^fth.vaBr, 
cestQr(;On; thejmothprlsiandiafftpr the ,spventji. on'jit|i,e.dfather ;3 
1 side.f.f Qn the. imotherl^.iside, •iin;.thfiimo,tlieriSllinp> after, the 
•' fifth ; oDi'.the-father.’s,, sidei-jin .the,, fa^hei;’siiUe.'?»;- after^ithe, 
i seventh (ainaestor)i« the, SaplndaTijeJatitoft^.ipj cea,?ps, ;;;thes8. 
latter two Iwordsi mustii5)e(ii,njde;r§top49* an.di thefpfprq.j.thp • 
word? Sapinda,'(.ijVhich:.:,<jn'l:aocoun.t;.qf- its rC q'py/nqlpgicq.).)j 

im. port ‘ (fcoiineot.e^bv. haying ifi cfi’minon). parj;ipl§e{(of onp, 
body), >tv;oji.ld/ apply -t(S: all; rhen/iis yestricted ;inj;its .^ignificar 
tion,/jHPt.as: the .word p.an.fcaja,(which etyrp.plpgieally -,m.eaJQ3 
‘growing ia.the mud,’ . and). .thprXorey. would. q,pp]y,,tp,aU-- 
plants growing in the);mu:d, .design{itet,i:the.,lp.t!ns; ohJy.),,;And 
the. lilie,}.and thus tbe;'.si^,as6,endanli3',begiup:ing .With th.e 
father, and th.e 3ix,.,degcepdant8.beginnlMg;!iYi.th;fche: s^Pi*. ahd 
one’s .eelf. [(co.unted). as.^tbo. seventh, (in eao.h caSeXVaruiSaV 

i pinda-relatipnsJ :In. .case.-.of a ; division ibf- the line alsoi one 
ought tOjCopnt'Up, to the seventh, (ancestor), including' him' 
■vvithi.whpni . the .division of the; Unf*;begic(s,;(ei.gr,jit\y.oibol4 
laterals ;iV apd, B are. -Sapindas, if; the; cpmtn.pp, ancestor, is 
not. further removed fro.m eithpr ofr.theipi.tbao , six degrees) 
and, thus imust .the; counting ol thej,(Sapinda-re}ation^hip). 
be;madein,.ev,eryiqase;”^. I,,;;.. ; ifi-.v- !;• 

I ought to 1 add here that the, wotd-sapinda ihasjdn other 
places, I a meaning, different from , wbht is .given - above. : (Thus 

in. the chapter on inheritance in the iGode of; Mann (IX, 

186, 1S7-J id jsapinda ■imeaQS one -who is- related jwithim the 
third degree : the sapinda relation being there based .not on 
connection through one common body, but on connection , 
through common bblation.+ . ’ . . 

, * The .above, translation is.token from. \Vest and Bulilcr’s Digest, Par.l L 

pp. 141-443.' ■ ■ -r' : ■ 

•t See Dattaka ■ Chandrjka, See, IV, 7—9 ; Dattaka JliiUanEa, i Sec. Fi, 32 
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■ ill. • " One ' fn'usf ii'ofc 'marry a ‘girl ‘of thti sam6 gotra or 

pravaj'a^/^.'or 'd^ 'fai?‘’as'the fifth" in dfegrfee forba’ th6 rnotth'fer 
and aev'ehth' form the father.’* — Yishnu Sutra’, 6ited iii the 
Udvah'atsitfwh. ' ' *)!’••' ,i’ 

■ TVI''' * feiis des'cl^tided 'from' the' father’s or mother*s 
hdiidlixii are hot to be takbn in niarrihge as far as the seventh 
hhd 'fifth ' reispebtiveljr, ds well as' 'thbse of the' Same 

or of' equal’ ^■7*a:'uam8”‘-~Natada;'^ cited in 'the’ TJdvaha^ 
tattwa. ' • . , , 

’ The 'HVatd h\fndUxi,y •whieh’ occiibs 'in the above-text, has 
b'eeii d^fibed''in a- text quoted andfa 3 'nfiohbly in theUdvaha- 
taltwa, which funs thus ' ' ■ • Mi 

• ’-‘'The 'sons'' of his father’s ’paternal' aunt, the sons of his 
'ftith‘er’a’*tlih,tefh'ai' •aUht,''‘and the sons of his' father’s m'atet- 
hhl '^Bcle,' miirift be ‘cotisideredhis kthdr^d hatidkiiS. The 
sons' of 'hiy mother’s hiathrnal aunt,' the’ Sons 'of his mothet’s 

t ♦ 

paternal hunt, and the 'sons of his mother’s maternal tin'clh', 
must be reckoned' 'his mother’s bctndhws.*"' • < 5 

From 'these tie’xts and a f^V others, cbmmentators have 
deduced ‘the foil Wiiig rules 

jRuie I — (a) — The female descendants 'as ■ far '‘as the 
seventh degree, from the father and his six ancestors, 
mamelv, the paternal grandfather. &c., , 

fb.J-^The female descendant^ as far a,s the seventh de- 
greej . jfi'om . the father’s' ba'Jid/tus ' and their six, ancestors, 
through. ,wiiom those females are related. . , ’ J 

(aj^The* |[‘emalo,j descendants as far as, tiie fifth degree, 
from the", maternal grandfather' and his’ four ancestors', 

M • i ■ • ■ !. V''.' .. <• 

namely, ^lie maternaljgrea|i grandfather, -foe., and, ^ 

(d.)— The female descendants as far the fifth degree, 
.from the mother’s handlim and their four ancestors, through 

:' ‘V j;:, j::' ; '’V'" ■■ ■ ■' ‘ 

'whom those females are related, 
are not to be taken, in marriage.'f 

* Seo Mitaksharn, CIi'. II, See. VI, I. 
t Udvhntattwa, Baghnnandaitli’B Institutes, Yol, 11, p, 65, 
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Rule 11 - — A step-mobher’s brother’s^ daughter and ' hia 
daughter’s :daugh ter- are not to be taken in marriage.^ .. 

..Claus03Ya):and Yc)- in Rule , I, ; are • clear enough; but 
clauses (b) and (A) m&y require a word of explanation. 
Take clause (&). , .Then, as .defined .’above, the father’s ma- 
ternal aunt’s son is one of the father's , bandhus , ; ■ and the 
rule excludes his female descendants .. within,, the seventh 
degree. ■ Itcalso. excludes ithe.. female, descendants Y'vi.thin 
the same degree) of each of his six ancestors in a certain 
line, — namely, that ,in ^yjhich'those female desce.ndants'are 
connected by, blood with, .the . intending. , husband... This 
line must therefore, be the ftaricZ/m’s, maternal Unp, for^his 
paternal line is hot connected by • Wood , n^ith .the .bride- 
groom ; and . the six ,.Bncesi;ors in . question, .would be the 
band/iu’s. mother, his maternal grandfather, ,. maternal . .great 
grandfather, &c., and not the bandhiCs mother, his tmother's 
mother,(&c. for , though these; females are connected by. 
blood with the bridegroom, a Une;of feniale ancestors', is not 
regarded as a line iu • the Hindu law. . The same is to be 
understood in the case.^ of any . other .bcindb’u-, whether of 
the father .or of the mother. . .> 


Clauses (b) and \d) .may. be |iilustrated by the following 
diagram, where A is the brWegroom .: M anS F with' 'the 
several suffixes denote males and females rbspecti'veiy, M 1 
and FI being the father and the mother of A; and Bl, B2,B3, 
denote the three bandhus of the fabher, and B', B", B'* 
the three bandhus of the mother. The girls prohibited 
under clauses (b) and {d) .would be the female descendants 
(within the seventh degree) of Bl', B2,. B3,'''a:n;d‘. of each 
of their six ancestors that are repressptec^ in the scheme ; 
arid the female descendants C within the fifth degree) of 



' Ibid, p. 00. 
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B'-'B'VB"', and of each - of 'their four ancestors that are 
represented there..- 


) 


M7 . 

-Mig ; 

• » 1 J 1 . • 

• J J , Jii 

Mg 

1 

. . . .Mi2 
• ' ■ .1 

• ' I * * 

* 1 - • * 

1 ' /-'n 

•Mb ■ 

• • --Mil 

; -M17 . 

if 

M21'-. ' •'! 

•I • - 


-1.-. . 

■ aI- ^ 

M2O 

,M 4 

1 ' ' 

. . ,Mio. 

!. Mig' 

' I • , 


■ . ‘1 - . . 


M? 

' Mis • 

'■ •' Mio’ ‘ 

1 

- • -.I- il-. 

• • : I:.-: 

1' ■ 


■ F2 

I 


• M2 ..F.? F4 lis 


B2.!‘B3 



-1: 1,.. L .. I • .1 

Fb Mh ■ Fg, F? Mis 
I • • I 1 • 

B' • • • Fi . ' -B'" 


» 5 * • . * *' A. 

it , will he , seen from’ the above, that in Rule I, the ik- 
• elusion of j collateral , relations . from eligihilty for marriage 
is carried rather too, far, and intermarriage is prohibited 
between .relations . who may ^ bo .^practically regarded, as 
strangers! .Oonsequently, that rule has been ‘qualified’ by 
theffoll'owirig.exceptions : — . ■ 

Exception .girl .who is removed by ‘ three gofo’as 

fijom the .bridegroom is not .un marriageable, though relajted 
within the seven, or five degrees above described!* 

••u it :l> j-i'-' i! -.{■ : 1 ■ • ij.. , 

The three qotraa ■ in the 'case of the descendants 'of a 

^ »•' . ’ ' •» • .L, , u /'i 

handhu are always., to, be counted from his (oandhu's) own 
notm. So also, in the case of the descendants of the ancestors 
of a handhu, who is the .father’^s or the mother’s nfatemal 
uncle’s son, they .are to be counted from the bandhu’e own 
aotra. But in the case of the descendants of the ancestors 

.«*>/,* >1)5 ;*i ! • • » * V\*L'» 

of each of the other bandhus, the three gotr as, are to be 

‘li'i’I '*» I I ! ’f ‘ ij'J '/ 'J«|, *•,' Ms 

counted from his .(band/tu's) maternal grandfather’s 
This^exception is based upon a text of Bribat Matiu, and 
another of the MatsyaiPurana, cited jn.-the fjdvahatattwa-t 


Raghunnndaun’s Inst, Vol, II, p, 64. 

17 


t Jua. 
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MOHIBITED DIS3REES OP MARIllAaE 


To understand it, you must bear , in mind that marriage 
effects change of gotra in a female by transferring her from 
her father’s-gfofra tothntof her husband. The exception 
may be illustrated by the following example : — ■ — Suppose 
the paternal, great grandfather of the bridegroom to be of 
the Saridilya gotra ; his daughter (by. transfer by marriage) 
to be of the Kasyapa gotra ; her daughter, of the ' Vatsya 
gotra ; and this daughter’s daughter to be of the Bharadiuaja 
gotra:. the maiden daughter of this last, being of the Bha- 
radivaja gotra, and .being ‘beyond three gotraa viz, the 
Sandilya, Kasyapa and Vatsya, is eligible for marriage, 
though within the prohibited degrees in Rule I (a.) 

Exception //....When a fit match is not otherwise procur- 
able, the Kshatriyas in all the forms of marriage, and the 
other classes in the Asura and other inferior forms of mar- 
riage, may marry within the above degrees, ’provided that 
they do not marry within the fifth degree on the . father's 
side, and the third degree bn the mother's. 

This exception is based on the authority ofSulpani, but 
Raghunandana differs from him. It is, however, supported 
by a text of Paithinasi and another of- Sakatayana, and ’ is 
generally considered to be a valid exception.”^ 

' Besides those two, various other exceptions have been in- 
troduced, and they are all regarded as valid if sanctioned by 
custom, according to the doctrine of the Glidtw'vingsaii, or 
the twenty-four sages.f Thus, in the South of India, inter- 
marriage with the daughter of a maternal uncle is not only 
allowed, but is considered desirable.J . 

In the case of a person whose filial relation has been chang- 
ed by adoption, as well as in the case of his descendants, 
w’hilo the above rules about prohibited degrees cbntinue in 
full force with reference to their relations by consanguinity, 

• ShntnA Ctinran’s Vyavnstha Darpnnii, pp; CG3, CG4. 

t 16id, p. 664. . - ' . . 

1 2 Strange’s Hindu Law, p. 165, 
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the same rules. apply with regard to relations’.in the families 
of the adoptive parepls in the same-. way, as if the adopted 
son were their legitimate son,* There hiay, however, be 
some ditfichlty' itt fixing the maternal • line , by adoption. 
Ifithe adopting, father (has only one wife, she is considered 
the ( adoptive mother ■; i£{ he has. more wives than., one, 
but- -joins' with one of.- them only, .in' the/.ceremony . of 
adoption, or if i.oniy. one-'of! them takes) ‘the > child, with 
his permission, then, too, she is considered as .the -mother 
by .adoption. But where .the adopter has several wiveSj 
-and docs nob. join- with any oue of .-them in the act 
of -adoption, it )is not settled which of - them is to ,.be- 
' come'- - the adoptive ' mother, . though some maintain that 
--they- all,' equally' become .his - mothers, and that, conse- 
quently,' hcmustbave. as many maternal lines as there are 
mothers.f .- ' 

; : The rules - as • to prohibited -degrees, subject of course to 
the exceptions noticed above, are. absolutely, imperative in 
their .nature, and .iwould nullify any marriage .contracted in 
'Contravention of tbem.l ' • ' 

'• » «• . • 1 »* r, I . • «• .» » * V ~ 

, *'Dattaka Chandi-ika, See. IV. 7—9. 
t Colebrooke's Digest, Bk. V. 273. oomibentai-y, Vol. II. p. 894 (Madras 
edition); Shama, Charan’s -Vyavastha Darpana, p. 890;. see also Dat- 
taka Mimansa, S(se.'VI, 50—53. • . 

1 Udraha'tattwa,' Institutes- of Baghunaniiann, Vol. U. p. 

Bhatta’s Commentary on Menu, Ch. Ill, 5 and II. 
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EXCLUSION EBOM INHERITANCE. 

EX.OLUSidN FROM INHERITAN GE. . • 

(GoweiVs Hindu Law, vol.ii.,pX)-,iS4—^‘) 

The ■ doctrines of the- Mitakshara iiDd the Dayabhaga 
appear to rest upon the' same, footing with respect .to the 
exclusion of. certain persons from all participation'; in the 
ancestral estate and from the. right ^of succession by. iihheri- 
tancc.' The author of the first-mentioned treatise refers 
to ’ them by why bf stating an exception or specified excepr 
tions to the order of succession. He -quotes* and explains 
the text of Yajnavalkya-:- “An impbtent'person; an -.outcast 
and his: issue;, oife' lame', a madman^.an idiot, a<blind man, 
and a person -afiSicted with an incurable disease, as. well- as 
others (similarly disqualified-), I'must be maintained;' exclud- 
ing them, however; from parbicipatiott.” ■ They are debarred 
from their shares, if their disqualification arose before'. the 
division of the property;. Ibub one already separated from 
his co-heirs is not deprived of. his allotmeht. . . ■ . -i.-: 

And again;. in the fifthv chapter of the Dayabhaga, those 
persons who are incompetent to inherit. are also specified,<thc 
purpose of the author being expressed by him to be to make 
known .the. competent. heirs by.noeans of the exceptions, '. .A 
tekt of Apastamba.is cited; “All co-heirs who,' are endubd 
■with virtue are entitled to the ' property.” ' The explanation 
is given by the same sage, — viz.,'! A son who deligently. per- 
forms the obsequies of his father and other ancestors is of 
approved excellence, even though he be uninitiated ; not a son 
who acts otherwise, be he conversant even with the whole 
Veda.” His connection with the property is declared to be 
• the reward of acts beneficial to his father. ' ' The disqualified 
: persons are enumerated by Menu.’f* — viz., impotent persons, 

. outcasts, persons born blind and deaf, madmen, idiots, dumb, 

• Mitakshavii. chap, ii., ecc. 10, verse i. 

+ 9 Menu, p. 201. 
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and those- who \ have lost’-'a ■aense’'or'. a.limb. \;Food and 
raiment should be given to. them,* except tp;the.pufcoas.t and 
his., spn , begotten. after. his,.degradation.; ljut the. sons pf'dis- 
qualified .persons being free from aiinilk^ .defects ^shVlj^obtain 
their father’s share of the inheritance.' " . j .t. 

• - *' • < ’ u V ^%} 0 ’ '• {‘ * ‘jjt. : 

I )j t'’’ i. • j;. - f M .S'*f ,;£i 

* 1*1 * • f • 

• — : . i:. ir. 0 V.r [ i,: , 

” ■ ' ’ -. 1 ! 1-3 yii'M-" Cl .i'' ; ■ 

(Slrani/e’s Ifindio Zawt Mayne's Introduetioni' pi xxasi.) 

The. Hindu law, as we have remarked, .was in its very 

■ • * ■'-LI* iiiij.,* « It *• ’ »*'/* 

essence founded upon the Hindu religion., Hence .it tfol- 
lowed, that- an abandonment of ,,the re]igipn,’or ,the ^oss pf 
its privileges by .becoming an outcast, deprived.ithe.pffenfier 
of . all the benefits which he would obtain by means ,of,it. 
Now, however, b^ reason of the passing^. of Act^XXI. of 1850, 
it is quite plain that where a particular act entails degradation 
from cas|;e,;that degradation is not in Jtself a ground ,pf djsin- 
heritance. Sometimes, however, it happens'^ that ;a particular 
act, which would justify exclusion of caste, is'^also considered 
so heinous .as to be a ground of disability jtp. inherit even in- 
dependently of the exclusion.. 1Such a case wo.uld not be.re- 
lievcdby the. Act just cited. An instance of this occurred in 
S. - A. S. No. 40. of 1858, decided by the Madras. Court. .of 
Sudder Adawlut. There a party sued for ^a share of his in- 
heritance. He was met' by the objection’ that' he had been 
previously convicted of attempting to defraud his brother of 
part of the property, and' of a burglary committed in pursq- 
anoe of/that attempt. It was held that, this jcrime was in 
itself a' bar to inheritance under Hindu law, . quite., •, indepen- 
dency of any exclusion froni caste consequent thereon, and 
the objection to his’suit' was upheld. _ ' •' 


♦ Daj’nbl'Bgn, chap. jr.,'-vcr60 ii; 
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EXCLUSION FROM INHERITANCE 


[Shavfia Churn Sircar’s Vyavaetha 'Darpana.] 
Vyavastha 513.— A 'person degraded* (fallen) for sin, an 
outcast, his issue, a hypocrite or a person wearing the token 
of religious mendicity, one Who has assumed another order, 
an impotent person, one boirii blind ot- deaf, one lathe, ‘a mad 
man, an idiot, one dumb, a person afflicted with an incurable 
or obstinate and agonizing disease, he who has lost the use 
of a limb, an enemy to his father, a person addicted to vice 
or expelled from sOcietyJ are excluded from. inherita;nce.. 


The heinous crimes are as follow : , . 

“Killing a Brahmin, drinking forbidden liquor, stealing 
(gold from apriest), adultery with the \yife‘ 'of a father, natural 
or spiritual, 'and associating' with sudh ' a^ 'coinmif bhose’bff- 
ences, wise legislator^ must deoitire' to .be crimes in the high* 
est degree.” chap Jxi.i -verse 55.) ' * / ' 

The crime's nearly equal to those in the highest degree Rre 
as'fqilpw ) "’d' ‘i- } • 

“False boasting of a high tribe, malignant' 'infoifmdtion 
before the king of a criminal (tp/io must suffer death); ’aiid 
'falsely accusing a spiritual preceptor, are crimes (^?^ the 
second degree) and nearly equal to killing u Brahmihj For- 
getting the texts of scripture, showing contempt of t'^oo’yedd, 
giving false .evidence ftcitfio.u-f. a bad motivd), killing'a friend 
(without malice), eating things prohibited, dr,, from 'their 
manifest impurity, unfit to be tasted, Rre‘ six crimes nearly 
®<ldal to drinking spirits! To appropriate a thing deposited 
(or lent for a tivie), a human creature, a horse, precious 
metals, a'field, a diambnd .br a'ny bthef geni, is nearly equal 
to stealing the gold (d/iit Brahmin).' Carnar.coin'merice with 
sisters by the same'mbtbef, with litire'giri.s;'’.witli womba of 

" ‘ - ■ . . i • 'j 

is, excoiuniiniicaU'd— lor a heinous crime, or-, for 
p?m.] degree. [See Oolebrooke’s Digest,- vol. iii., 

ov “ heinous crime once consciously 

01 twice iinconsciotisly commUtoJ, , 
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the lowest mixed class, or with wives of a friend, or of a son, 
the wise must consider as nearly equal to a violation of the 
paternal bed. (Jl£cnu',.chap.:jsi., verses 66—59.) 

These crimes — whether perpetrated conscionsly or uncon- 
sciously’ — cause degradation generally by the commission '(of 
any of them) more than once. Vide Prayashchitta-tattwa 
and Pmyashchitta-Vivck, ■ 

A sinner in the third degree is only ’excluded from parti- 
cipation in the case , of repeated offences .: (such) crimes are 
'therefore mentioned in the plural number. (Oolehrodhe'a 
Digest, vol, iii., p. 304.) 

The crimes in the third degree are as follow ; — 

Slaying a bull or cow, sacriheing what ought not to be 
sacrificed, adultery, selling one’s self, deserting a preceptor, a 
mother, a father, or a son, omitting to read the scripture, 
and neglect of the fires prescribed by the Dharmashastvu 
07 i£y;— the marriage of a y’ounger brother before the elder, 
and that cider’s omission to marry before the younger, 
giving a daughter to' cither of them, and officiating at their 
nuptial sacrifice ; — defiling a damsel, usury, want of perfect 
chastity in a student, selling a holy pool or garden, a wife, 
or a child ; — omitting the sacred investiture, abandoning a 
kinsman, teaching the Fcda for hire, learning it from' a hired 
teacher, selling commodities that ought not to be sold ; — 
working in mines of any sort, engaging in dykes bridges, or 
other, great mechanical Avorks, spoiling medicinal plants 
(repeatedly), subsisting by the harlotry of .'a Avife, offering 
sacrifices and preparing charms to destory (the innocent) ; — 
cutting down green trees for firewood, performing holy rites 
Avith a selfish view merely, and eating prohibited food (once 
Avithout previous design) ; — ^neglecting to keep up the conse- 
crated fire, stealing any vahwble thing besides gold non- 
payment (of the three) debts, application to the books of a 
false religion, and excc.ssiA’c attention to music or dancing ; 
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stealing grain, ibase metals.- or cattle, •,familiari^,y.(&2/ the twice- 
iorn, with>.woiaeD w'ho-haveidrunk inebriating liquor, killing, 
witbont malice, a yfomw, fiShudvajroishy a, pr 
and denying a, future state of, rewards and punishments,' are 
all .crimes .in, the. third, deg.rea;(but, higher .or . lower accord- 
ing tp'circnmstances)-.-7*,(,^e7i'it, chap, xi., vemeS;60— p6,7.) ; 


. ... . fundamental. PROP. pSITION/Sf: OF THE 
■ .o_i ; . . DooTRlTOOF 'CAKESr ' 

(Ilrish'mKdmalBllMtaeliaii'j'ea'oi^ 
of Succession under the Bengal Sphbdl‘'of HinduXaxv- 
preface.) “ ' ' . . ' ' 

1. A male person offers cakes to bis father,: grandfiather, 
and. great-grandfather in- .the , paternal line, and also to. his 
niothre’s father, grandfathpr and .great^^grandfather jinjthe 
maternanine,'';- t.. •• . 

2.,. .A, is said .t,o be sapinda ,to B.if,.he. gives pinda or, .cakes 
to B, J.f he. receives ^.cakesjEpiu.B,<),r^^^^^ A and B giye 
cakes to^a com piqn, ancestor, 0. .. ,. ,. i.,-. 


■ Ricleslaid doxunhy the late. J;iu8ticeP,.M. Mitter. ;; 

. ■ 1'. ’ Amoi'ig' sapindas,-.- those IwKo. Ere > bompetenb to' offer 
funeral cakes to the paternal -ancestors ‘of the -.deceiised-'p'roi 
prietor, 'are invariably .preferred ito those', who' are comp'efcen t 
to offer I such cakes ito- his ' maternal ancestors only,; for' the 
first-kind of.cakes ai’c of superior .rfeligious efficacy ' in com- 
parison with the second. r. 

.'2t Those who .offer;' a, larger. number of cakes ofa parti- 
cular) description:, are; preferred <,to’.i tliose ’ who offer 'Vl’ess 
numberAf .cakes o'f the. same';descripbion.-'.'. • [ '•'oili. • 

.'3.: 'Where the number bfosubh; cakes is. equal, those; that 
are) offereditb' nearer. ancestors '-are! preferred to 'those- offered 
to ;more. distant' ones; ; ■ Ti) . 1 ■ 
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SA'PINDA;DEFINmON^OFf. 

(SarkvddMhari‘p. li9 $.)' ^ 

Phe word, aapiii^ Ijas been the subject of thany a hard- 
foughit' fight. In the history of this word is wrapped ' up “ the 
whole history of the law of inheritance. Whether ‘pihda’ in 
the compound wbrd.lsa'pinda, should inean-bod^; or whether 
it should mean ohldtidns', has been the subject of warm ’dis- ‘ 
cussibh among Hindu lawyers. To Gautama, '^aiidhayan’a, 
and' the' other ancient legislators, it , mattered, very little 
whether pinda signified 'body’ or oblations. ' I say it mat- 
tered very little to them whether the scbpinda relationship 
W'as based upon ‘consanguinity,* or upon ‘‘the ' corapetence^'to 
perform exeqiiial ceremonies,*’ because those who were bo'und 
by ties of bloodiived within the same’ family precints, ahfi 
Were bound also to offer those holy pindas which spiritually 
benefited the deceased! • •' • 


• . ■ 

■ JVic dofimtion of a sapinda may he. stated tliree^ ^pa- 

rate propositions, ( T , 

I. ,A.is .sapinda to B, if A gives pinda to B. . ! • •• •> 

II. A is sapinda" to B, if A receives pinda from B< , . 

III. A. .is sapinda to -B,, if both give pinda "to a .common 
ancestor C. 

Ail the immediate sapindas become so, in accordance with 
the Proposition !.' ' • 

Nos. 1, S, and ' 15' out of the sapindas on both tlie father’s 
side, and the mother’s side, become so in accorda'iice''with 
the Proposition'll.:' ■ 

All the rest of.'the sapindas on both the' father’s.iand *thb 
mother’s side, acquire that relationship}.. by- virtue' of' the 
Proposition,!!!. • ; 

IS 
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TABLE OF SABIND*^ SHOWING THJE. AMOUNT OF 
SPIRITUAL BBIJEFIT CONFERRED BY EACH. 

. . . ‘ ,«'•■»» 3 1 ^'. / 

(Krishna Kaonal Bhattackarjea on some Unsettled Oups- 
tions pj\Siiccessiqn.^nnder^.tlie Bengal Sfihpol of Hf,nchi., 

jV'. B . — Pindas or cakes may be characterized as of three 

S (I * I ' t '"n ' ' • * * * . ! * ' * ^ •* ' * • ' I ’ ' • V* 1 ' » .».<** t 

.kinds. When A. ^ives pinda directly to B^as a son. .to .his 
father, grandson to his ^rar^dfather, &c., there-. the jjinda may 
be said to be a. direct one; \Yhen A only shares with anpther 

')!* .1 ' 'V I '■ t ! .1." '"O':; ■■ “ r'i' ’ !''■• ; 1 , ■ 

ancestor pin(^aa given , by a third to that ancestor, - there,, thp. 

^indaa^;rhay, be said, to , be’ scared by . A;, for example,. A , 

shares pindas given 'by’ his brother to his fath.er. . . 

Pindas aiW called secondary, when, they are, given to the 

; ‘'V- ' ■ : ' ’V • ’ • ' 

maternal ancestors ot.the giver., , ... 

-I j. ,.j •. •• ii! '..f • ' 


;m' i.'i.i', <! •, ' ' •••\ « = ! 1 

IMMEDIATE SAPINDAS. • - ; 


.} ' • U . ». '*♦ 


1. Son gives 

2. Grandson 


1 pinda direct, and 2 shared. 

1 It .1 1 tt 


3. Great-grandson 3 „ none ^ n. . 

'4'.' ‘Dati’ghtef's Soh 'l direct,^ but secondary’ and 2 shared but 
secondary. 

5. Son’s daughter’^ ^soDj 1-' direct secb’ndaiy, ' 1 ^htcred'se- 

condary; ' ■’ >■••• ■ j .> • 

•6.'- GVafidsdh’s daugh'ter’s''s6fa, 1' ditto,-' ' ''' ' ' hone di^tf. 


... ' . ir-ii !i : 

SAPINDAS OF THE FATHER’S SIDE.. 


Jv ..Father;; , hone- direct,- 2 shared. ■ / 

Sj-Brojth.er.ii.-,.;, ,. . .dittb. S-ditto. ’i 

3 . Brother’s son ... ditto • 2 dittos ' .. 

• 4 ii iBhofclier’s 86n!s son i ditto ‘ 1 ditto.- 

■ Sir Father’s, daughter’s! son" '.,i. ditto 3 ditto secondary; . 
6. Brother’s daughter’s son ... ditto 2 ditto; i ditto. - 5 . 
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, 7. Brother’s son’s daughter's ^oh-dirto ‘fill sharcd'Sechndtiry. 

8. Grandfather ' '• ' ditto- '' 1" '“dittb-'^diUo'’' 

9. Father’s 'brothot ■* ilV'diltb ’‘2-*'Jdibto j^ditto-^' 

. 10. Father’s brother’s 'sori ; i-!.:.. ditto '-^'-'diltb ' ditto.'? 

11. Father’s.lirotjber’s son’s son ... ditto 1 ditto , ditto. 

1'2. ..Gr{i,ndfethcr*i5, daughter’s son 4itto'!>'2,-i>ditjbol‘i..(iitto.:^, 
13. Father’s ^^other’s daughter’s 

son ditto 2 .ditto . ditto.p 

ler/s brother’s son’sdaughr 01 

ter’3.sop ... ^itto i ditto ditto. 


14. Father’s 


.! i 


r I 


.'J 


•ditto .iecb'ndatj*. 
ditto 'iditto.' i 


1 ditto ditto. 


15. Great-grandfather ditto-; noise, fehated.' 

16. Grandfather’s brother ... ditto 1 shared,'. 

17. Grandfather’s brother’s, son-;.. 'dittp_{iil-,’ .ditto.., ’.>1' 

18. Grandfather’s brother’s son’s 

. son ' • . i- ‘...i;- -.ditto'. 1'.. ditto, i... I." 

19. Great-igtandfather’s. . daugh-' , 

ter’s son ...i ditto 

20. Grandfather’s bortber.’sdaugh- 

1 •. .fer’sson - .... ditto 

• 2? Grandfather’s brother’s son’s 

daugh ter’a son ... ditto 

As regards sapindas . on the tnother’s. side, nope-' of the 
pindas given by them are shared by the last owner ;.in their 
case, the consideration is, how many pindas given by them 
are such as the deceased would have given on his own par{:. 
Therefore, against the name of each sapinda, we .place a 
figure 'to indicate the number of -pevsous xyho aroithe- com- 
mou recipients from, that particular sapiuda; gnd .the de- 
ceased. , . . ,i- .-■'i 

-BAriNDltS OK THE MOTHER’S 'SnjE: 

• . . » » * 

1. Mother.’s brother ' ’.1. ' ’ 2 pihdas tHkt'decesis- 


2. Mother’s father 

3. Mother’s brothter’s-son 


’would give 
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Mother’s brother’* son’s son ' .V. < . 1 ■ 

5.. Mpther!S' sister’s soil. . . ' ••• 3 secondaty. . 

6.. ., Maternal unple’s daughter’s son 2:.; •; ;ditto.', 

7. • Maternal, uncle’s sob’s daughter’s • 

son l-^ecohdai'y. ' 

8. Mother’s" grandfather ' • " 1- pinda given- by the 

. • ■ ■ ' • "deceased; 

* . • 1 *■'•*. * • * • 

9. Mother’Hather's brother . .... 2 . .. 

10. Mother’s father’s brother’s son... 2 given by the de- 

1 • "ceased. 

11. Mother’s father’s horther’s son’s. ' ' 

son' ^ •' • 1 ditto. 

12 Mother’s grandfather’s daugter’s 

son ... 2 secondary. 

13. Mother’s-father’s brother’s daugh- 
ter’s son ^ '. ...' 2‘ ditto. 

14. ' Mother’s ‘father’s brother’s son’s 

daughter’s son '.v.’M - ditto." 

15. Mother’s great-grandfather ... None; but receives a 

. pinda and is there- 
’ ■ ■ fore a s’apinda. 

, T • , . f ■ ’ . . 

16. Mother’s 'grandfather’s brother "" . 

gives ... 1 pinda given by the 

■ • ‘ deceased: 

17. Mother’s grandfather’s brother’s . 

"■ son ■ * ■ . f 2 ■ ' 

18. Mother’s grandfather’s brother’s • ' - ■ - 

son’s son" ' ' ' ' ’ 1 ' ' " ' 

19. Mother’s great-grandfather’s 

daughter’s- son' ; : ... • - 1 ■ secondary. 

20. Mother’s grandfather’s brother’s , , • ; ; • ; ./ , 

• daughter’s.son ... 1 ditto. 

21. Mother’s- grandfather’s son’s • ; ' • • 

daughter’s son - ’ ... .1 , 


ditto. 



. WHO TO TERFOHM ‘gaADDHA- RlTE3, 
PERFORMANCE > OE SRADDHA RITES. 

(Sdrvddhii'ari, pp. lj!l-hSj 
. .. BENARES SCHOOL, . 

Heraons competent to celebmte>8raddha rites: • 

I !' ' ' •• )' 'i I iV'iii’. i’ ’ 

1. Son. ‘ ] 17. Sapindas ex .parte 

. a. Eldest son. 

b. Second Son, &c. 

c. - Adopted SOD. 

2. Grandson. ' , ‘ 

3. Great grandson. 

4. Widow. 

5. Daughter, 
a. Married. 
h. Unmarried. 

6. Daughter’s son. 

7. Brothel’. 

а. . Whole brother. 

1. Younger. 

2. Elder. 

б. Half-brother. 

1. Younger. 

2. Elder. 

8. Brother’s son. 

9. Father. 

10. Mother. 

11. ^07i’s loidow. 

12. Sister. 

13. Sister’s son. 

14. Sapindas ex pai'te pU’ 

terna. 

a. Uncle. 

b. Uncle’s son, &c. 

15. Samanodakas. • 

16. Sagotras, or kinsmen 


matenia. 

' . a. Maternal grandfather 
. Materual uncle. 

» c, . His son, &c. 

18. Bandhusf *. • '>!> '! 

.•I;'-:. /’ 

а. Father’s, sister’s son. 

б. .Mol;her|s 

19. Father’s Bhndhus, 

а. FatShr’s father-s sis- 

' ‘ ten's soq. 

б. „ mother’s sis 
ter’s son. 

• ’malfernal un- 

• \ 1 f 

clessoD. 

I 

20. Mother’s Bandhus. 


0 . 


bearing the same ■ 
family name. 

The rules in the case of female kinsmen are diffeient. 


a. Mother’s father’s sis- 

■ i; , ter’s son. 

b. ' * mother’s sis- 

■ ■ ter s son. 

c. ' ! ppateirnal un- 

‘cle’s son. 

21. Strangers;.,;.' 

a. Pupil." ’ ,1 

b. •■‘S6n;ihilaw.' 

c. ' ' Father-in law. 

d. • Friend." 

e. ' ■ KiNp, except of 

' 'a Br'ahmana. 


:1S7 



WHO TO .'BERF'ORJff «RADllA RITES. 


(SWt^ddhika^'i^, 'x4>‘ > '■ ' 

The rules determining, the coi^petency to perform the 
obsequial rites in the' iBeng^l school, are not materially 
different from those obtaiihin^ 'in th6‘ Benares school.^ The 
following ^ '.table -jcDnipiled. 5f‘iiora ‘ Bhaivadeva’S'' Treatise* on 
Sraddha Rites, wiil giv^ a. clear idea about them : 


BENGAL SCHOOL. 
SRADDHA. 

a.— I^AxjJPmat-or.jancedrsd.. 

If * ^ * * 

' b .^ — Ekoddislda or individual 

а. ...PARVANA. . 

1. . -Son. , . . 

‘2.' <Trands8ri.. ; 

3 . Great' grandson . 

4. .. Daughter's Sort: i 

5. Son’s ,|^augliter’s son. 

6. Girani^on’fe daughter’s son',' 

б. ...!EKbDDISHTA. 

1. ! Son. 

■ /a. Eldest Son. 

6. Youngest Son. 

2. Grandson. 

• 2>. Great grandson*.- 

4. Widow. . 

а. Having no son. » • , . 

б. Mother of a disqualified son. 

5. ■ Daughter. 

' a. Maiden. 

h.' Betrothed 

c. Married. ... 

6. Daughter’s. son. ' 

7. Brother. ' ‘ ' 

a. Youngest uterine brother. 

b. ' Eldest. . . u(’ 

c. Youngest stepbrother, r,'.;., 

■ d.. Eldest. 


BhRVailaviiy Cal.'Ud', 348. 
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WHO TO’ FEKFOUaCSEADDHA RITES;.-. 

■S. -.Brother's, son..- . 

• '«. -;Sou:of,yonrlge.st''ut)erinel brother; 

.. . h. „ eldest '• ' • ,}•: .. 

.'■'G.i- (3'oiingest ■ stepbroth-eh 
; d. jelJest • 

JK Father. 

10. "3l6tJie7'. " !' 

11 . Son’s toidou 

12. .. ' j, daughter. 

13. - „ ; ^ married^ 

. ... y Qrandson! s wi^ow. ' 

To. . daughtet'. 

16'. , . , Grandson' s daughter married 
17. Grandfather. 
l^.^ ,Graddin6thei‘J . 

19; '■ Sapindaa fi* parte ^aftrnfl. 

tTnciei a ud others. .• 

20. Samanodalcasi ^a; parte paUma-.'. v 

21. Sagotras,’, (or kinsmen of tho soJhe'faniily-nto«?;),'J', 

22. Maternal grandfather. ' 

23. • ' Maternal w'.andmo,di&'\^ 

24. Maternal Tincle: 

• 25. Sister.lsrsqn^',,' 

26; '■ Sapindas ea parte materna,. 

27;.. . SftaianodakaB-. • „ 

28. , Widow belonging to g .diffej'mt fioste:' \ 

29...; - An vnmarried woman' living as ioife, ' 

30. * Father-iivdaw. 

31. Son-inrlaw. 

32. ‘ Grandmother’s brother. 

33. - Strangers.. ' 

a, Pii-pili • ■ , . 

h. , Priest. 

• • tC.. .-Spiritual preceptor. 

^ •jd. Frien^. . 

■ " e.'. Father’s friend. . 

f. Servants of the same' caste -living in- the 
• same! village. 
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VKHO TO PERFOBM..SRADDHA' RITES. 


The list given .by Bhavadeva is essentially the same as 
that given by Eughunaridana. ; .The two authorities' differ, 
however, with regard, to the competency of. the maternal 
'grandmother and great grandsons widow to .perform -these 
sacred rites. Kaghunandana denies this' privilege to the 
former an d Bhavadeva to the latter.* ^ 

* The following persona are compefent, according to Rnghunandana. 
to ofiFer the excqnial cake in the Bengal School : — 

. Pupil. 

.Priest, 

'Spirituar preceptor. 

Friend. 


1 . 


Eldest son. 

Youngest son. 

Grandson. 

Great grandson. ' ' ■ . » ' 

Widow having no son. ... , .. 
Widow, mother of a disqualified! 
son. 

Maiden daughter. • 

Betrothed daughter.- 
Married daughter, 

0.' Daughter's son. 

Youngest uterine brother. 
Eldest uterine brother. 
Youngest stepbrother. 

Eldest stepbrother. • • 

* Son of youngest uterine brother. 
. Son of eldest uterine 'broth'eri -.j 
Sou of you.ngest stopbrothei. , 
Son of eldest SlepbrotKer. ''' ' 
Father. 

20. Mother. , v . , , i 

Dafight^r-iri-lawl ‘ ' 

Son's unmarried daughter. 
Son’s daughter, married. 
Grandson’s widow! 

Grandson's daughter. . \ , 

Grandson's son’s widow (7) 
Grandfather. 

Grandmother. . -... ^ \ 

i Paternal uncle', "and other ' ' '• 
I Sapihdas, ex parU'p'alcn\a. 
.Samanodakas, ex parte paterna. 
S.agotras (kinsmen be.'iring the 
same family name.) 

Maternal grandfather. - . 
Maternal uncle. • 

Sister’s son, 

Snpindns, ex parte matema. 
Samanodakas, ex parte materna 
■ Widow belongujg to a diiterent| 
caste. 

An unmarried woman living as 
wife. 

40. Father-in-law. 

Son-in-law. 

Brother' of grandmother. 


48 


it.' 


90. 


Father’s friend. 

Servant's o'f the same caste liv-, 
ing in the same village. . < ■ 
These forty-eight persons are en- 
titled' 'to perform the 'exequial cere- 
monies of a deceasedj kinsman. . 'i { 

The following persons are compe- 
tent, in the-Bengal 'ISchool; to per- 
form the funeral ccromopieS;in honor 
of a deceased kinswoman : — 

1. ' Eldest soh; • • ■' 

Youngest son. 

'.''.■>\''Grandsonj ■' 

, ; .Great-grandson. ... 

Maiden daughter'. '• . .’ 

, Betrothed daughter, >, ' 

Married daughter. 

Daughter’s spn. . .. 

Son of a rival, wife.; 

10. Husband. • >. . ' 

Daughterdn-la'w, ' ' ' 

Hnsband.’B sapindiis, ,-ex parte 
paterna^ 

•t Samanodakas' 'of the husband,- 
parte'palerna. • - • 

• ' S%otras, kinsmen bearing the 
-, family name of the husband. 

, Father. > ' * , 

’ Brother..' ’ 

Sister’s son.- '■ 

’.Husband ’^s sister’s son. 
'Brother's son. 

20. Son-in-law. , 

Husband’s maternal uncle. 
Husband’s pupil.,. 

Father’s samanodakas, kinsmen 
of the father’s family ; mo- 
. - 1 thcr’s samanodakas, kinsmen 

. , ,of the mother’s family, 

24. -licariied Brahmins. 

Twenty.four only.* 


Rnghunandana, -Suddhi Tatwn, 49i. 
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i(Sdvva^tikari, pp. 861^—5.) 


INHEEITANOE -.yNpER THE. BENARES SCHOOL. 

.l<. .. tiif/jl., ^ i'-i. 5^ .11 

halfbro.tber share the es- 


1. Son. .iii" ” .0 

2. -‘.Grandsoh.-^ ;■ 

' "'3: ' Great grandson. 

.‘,j, 5^ ''Ddughieij, '-: 
a. Unmairieci. ! 
..vAIarriedJ 

, ,2. Ennched. 

, 6;: ,. Daugliter’s son. 

7. Mother,, -h'-j 

8. Father.' . m’ 

9. Brother. 
a. Whole brother. 

1, Associated. 

!• j.'i 2 ;i ' XJfiasfsociated;' 
:i;.,6.,;fHal£brother..,. 

^ . 1. Associaied. 

. V .g. •'*Unassociated: • • 
An unassoqiated, whole: ; 
brother and 'an associated 


j, '. tate equally.,; - ; ‘ j 
. 10; . Brother’s son. 
j .1 1. - Sapind as parte 

.pgterna. , 

..a. ,.wan^qijier. 

h'. Grandfather. 

' - c. . Uncle an'd ,'pther sa- 
•' ‘pindas'* up' to • 4he 
seventh \degree. •' 
.12. SAMANdpAKAS. 

■'Bandhus. V;’ " ■ * 

a. ‘ His' own. • 

_ .. 6. Father’s. 

c. Mother’s. 

1,4. .Strangers. . I i:/v 
. a. Pupil. 

a >1 Fj- t J’elloW-student. ' 
•iiviljo* :> Learned .priest. 

d. . Any, Brabmaua. 


J. 

A ..'■-'I’nnI-') ii' 

' INHERITANCE UNDER THE BENG^L'S'CHObL;- 


1. 

2 . 

3. 

4. 

5. 
a. 

6. 


6 . 

7. 


Son. 

.Grandson.-.' j. 
Great grandson. 
Widow. 

Daughter. 

Unmarried. 

Having or likely to 
:*have;,male:issue.i.. -r,. 

Daughter’s son. 
Father. . 


%. ''Wothery' ‘ '^> 

-S.- ,'Brbther.v"j"i?''lf .''i 

a. Whole; brother/T /,■ 

1. Associated. .. 

2 . Una’sso'ciated. 

h. Halfbrotheri'-' •*'- 

; ? •-•I. \ -Associated; 01 
•v -1 . ,.,'(.,2. f.ynassociatedF [ 
Ah associated Iml^^brother 
inherits with"'^‘nl?asfeqciated 
-.whole brother.' 
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• !0(; inheritance under the. BENGAL -school; J'rrr;,i 


10. Brother’s son. ■ ■ 

1. Of whole blood, i 
' - ■ M.-2. c'Ofj 'half.'j ,;'&c7 

1 1 . Brother’s grandson- 
1 2* ■ Sister’s son.' - • : 

13* 6 r a ri d f a t'h-er & 

' great 'grandfather, 

‘ -with their lineal 
descendants in>- 
cliidihg daughter's 
, , sonl,/' “j ■; • : 

14. Maternal tindred. 
a. grandfather. 

h. tlncle,. &c. •.} 

15. Sakuly as,^ ; (or'; dis- 
tant .kinsmen). . 




' iO;'’’- SSihanodakas (or ■ 
remote kindred) 

ITl ■ ' ' Strangers! ‘ ’ ■ • • ' 

а. Spiritual preceptor. 

б. Pupil. ,ii-' ,i 
c. Fellow-studfent. 

d ;. , Sagotra r. . or , persons- 
b'edr^g . -the same 
family name) ■ in- 
habiting the same 
village." ' - j 

c. ..Persons, '’‘'descended 
from ’ the • ’ same pa- 
triarch, and living 
in -the'same village. 

/. Priests.i” ' 
g. Kino. . ' 


TABLE OP SUCCESSION IN ACCORDANCE WITH THE RULES 

'I'l < 

LAID DOWN BY MRi JUSTICE DWARKA NATH MITTER IN THE 
• . ■ ' ' ‘ ■" ,1 
CASE OF GURU GOBINDO SHAHA.13. W, R,; P. B. 49. 


1. Son. 


{Krishrui} Kq.;mdl BJiMtachap^d pi iwl) ' ; 


2. Grandson. 


8. . .Great-grandson-. V ^ 

4. Widow. 

5. Unmarried daugbtei 

6. Married -daughter, having or likely toihav'e a son. 

7. D&Qghter's sbnf' 

8. Father!' ' / 

9. Mother.; j-i 


10, Ee-nhited'.whdle brother. 

¥•’ brother and re-united half-brother. 

! ' together. ' . 

12. Un-re-united half-brother. 
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13. Brother’s son.* 

14. Brother’s son’s SOD."}* 

. 15. Father’s daughter’s sonVor the-ftoninf aiBisfriv* tiKniri-nr 
half. ■*’•> • 

16. Sonis daughter’s son.' ‘ ' ■ 

17. Brother’s daiighteir’s ’sdhv ' 

'^‘187‘Soh‘L 'son's daughter's so'cf; 

19. Brother's* son’s daughter’s son, whether the brother bt 

whbld-dr- half. ‘ • • 

j20. .Grandfather. 

'21. ’Grandmother. * 

22. Father’s whole brother.^ 

23. - Father’s' half'ljrother. 

24. Father’s' whole brother a son. 
father’s ha{f'*bro£her’s son. " ' 

.26. Father’s whole brother’s son’s son., 

’_*'2t/^Fat^w’8 jha^ ^ , • •• , r 

' '^3. (jlrandfather’s daughter’s son, whether it be the whole or 


, . half sister of the father. ‘ ^ ‘ 


2k' 'Father’s brother’s' '<iaag&’ter’s son’,' wlSether ihe whole or 
half. 

. 80. Father's brother's^^son's daughter’s .son,, whethert.the 

brother be |WhoIe or half.-. 

31, Great-grandfather. , 

.(If.ii i< v.i !i ■' ' li, r ‘ .r 

,32. Great-grandmother. 

iiM, /’ r-i, •• j .-i.;.' Or. ' , 


* The internnlinrrangeTue'nt' aS' atnongi the diuercnt -'kii:>(l^''ol'broth8r’a 
loDB is as tollows ; . , . , . 

(a) Re-united whole brother'B'sbn. *' *' ■'•*•-'£■ '-’ii ' ' in -M, .i r. 

TO Un-re-united half-biothev’s .ponfand re-united. vWhole 'bretheiVaan 
together. -.ini...... ^ 

(cl Un-re-nnitcd,half.Jbrother'8.6pnj(^ ;.* , "Jf 

^ The internal' arrangeniehi as among cliuer.6ttt.kind»' oE brnthor's aon’c 
Bonsia. as; follow's .ii-'r, ■-'■.-ji', .o': •. 'i 'rii'n'";-, r. ! 'ii lol/i .? *• 

, r«G Whole brother’s son’s son, , . . , - . . , , , , 

.i,{.6]iHBlf-brother'8‘Boh'8 Eoh.iOflJi''ia o Ij .jr.i.j.:.'.'!?. 'lOii -oi . .<:i, 

% As among father’s, brothers also„the,r,uIc, determining -the phSfefential 
right ori the groan'd' Bfre-nri ion is to he^applied, ns rh'the caHof one’s own 
brethren..! -. * ■ ' • r;^ 

9 « 
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83. Grandfather’s whole brother. 

84f. Grandfather’s half-brother. ’• *•/. 

, 35, Grandfather’s whole, .brother’s Son.; 

86. Grandfather’s half-brother’s son. 

37. Grandfather’s whole brother’s, son’esqn. 

38. Grandfather’s half-brothe|f’8 ,8qn’8;SOjpir., , 

39. Grandfather’s sister’s son, whether, the sister b,e wboi® or 

* • ' j. ' » C* ^ 

: , half. . /.• ' .y 

40. Grandfather’s brother's daughter’s son,. lyhether the bro- 

ther be whole or half. . 

• ’ . .i’.* . ‘ *• * 

41. Grandfather’s brother’s son’s daughter’s Bqn, 'whetherthe 

brother be whole or half. ... 

42. Mother’s father, or materoal grandfather. .. .. ..T 
48. Mother’s brother, whole or half, or maternal .uncle! , 

44. Maternal uncle’s son. : ■ .. r 

- . . ?»••• - 'i »/' • V •**«..'* * *^iS*i* X 

45. Maternal uncles sons son. . : . , , , 

« .♦ 'jtj *, : ’ * '*»» * 

46. Mother’s sister’s son, whether the sister be whole pr'half, 

47. Mother’s brother’s daughter’s son,, whether , the'brother 

4i 'i *4 /* ' ’• ;V*‘ V i*. '.i’c ' r/ 

be whole or half. ■ i 

48. Mother’s brother’s son’s daughters son, whether the, bro- 

ther be whole or half. j,,,. 

49. Mother’s father’s father. 

' so; Mother’s father’s brother, whole ‘dr Katf. '• y" * •'*’ 

51. Mother’s father’s brother’^ son,’ whole or half." 

52. Mother’s father's brother’s son’s .s6hi‘ whole dr half, ' 

53. Mother’s father’s sister’s son,whetliertlies![ster be whole . 

or half. - ’ - ' . 

. ,54. Mother’s father’s brother’s daughter’s son; " * ■ < 

55. Mothers father’s brother’s son’s .daughter’ isdn.;-..,';j 
• '■='56,' Mother, s great-grandfath'er. ' _. 

57. Mother’s grandfather^s brother,' whq|e'br hUlf. 

"'55. Mother’s grandfather’s brother’s son, whole or half, 

59. Mother’s grandfather’s brother’s sdn’s sdhV whole or hal.| 
..V. ;^other’s grandfather’s sisier’s'son',' whole .or, half.., .. 

61. Mother’s grandfather’s brother’s daughter’s son. ' • 



INHtSRmiTfJE 5TiI?PBBiTHEfiBBNCIAP;,Sf|HOOL;7 ' 

62. .Mothet'd-i g^&D^fatb^r'B!lbVother’Bj rsojttls /^^ayghteT’^^lson 
Then come -g'akul^&Si’.BS follo^fs. . . 
63^.^GrjBatTgrandson’3 apn. . ; • 

64. Great-grand8on-8:son’a.ado. 

66. Great-graiidS’oii's'grbai-g’randson. 

66. Great-grandfather’s father. 

67. Descendants, of. No. 6pi in the male line, as (far; as the 
:c j" "Iiaixth'degree.; the degrees are to be counted exclud* 

. ing himself., , Then such of the descendanfe lilf No. 
‘•‘‘t feoaftlG* fts ofier pi D^cjla , to Hiw* . .. < i 

68. Then.great-g'randfiathcr’s'.grandfather^and^bis descendants 


, ■ of' the~saiire" kin'd as those of N; 66, both in the 

-r- .. I' II > 

Mot ™ale,and in thefejnale line. ' • i n. 



70. The seventh ancestor fromiithe deo'eaSedy -counting 'bis 

, ^ **'*■'** **l "* '* 

71. Then the. descendants of No. .70. in .th© male")ine and 
c‘ :'’:/i}.n'r.Ln?.‘8Uch'‘ descendant's" ot^theA daughter’s! son kind/ as 

._;pffer pindh.tp,N§*.70.-.p)f;.;,>(c, t;,rf o; 'if.nioiwiji,, 

^0 bn as far as. relationship' mtb’ 'the 'decha’sed'cah' be' tlrabjed,' 
N. B . — The Sakulja relationship extends as far as the six^ 
degree of ascent or descent. 

See D&yabhdga, ch. xi„ s. vi., para. 21. 

The Samanodaka relationship extends so far as common de- 
scent can be traced. See Vrihanmann quoted in 
the Mitakshara, ch. ii., s. v.,,para. 6, 

Lastly come the specified strangers. 
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' INHERITANGB ’UNDER THE BENGAL SCHOOL. 

1 2 Father’s ' daugh'teFs'soW; 
13. ''Graddfa&er.;; ‘'■ 

. l4. . i.Graadinp.ther.. , *,;) o/ , 


}' - 
1, ; 


1. Son. 

2. Grandson. 

3. Great-grandson 

4. Widow. ) . 

6. Daughter. J ' 

■-6.- Daughter- a- sonij:-'** 

.y.-lFather.ll-j.)',. vf vJ 

8y- Mother.,.,,.,,...-;. ,, 

■ 97 Hrdilier. " ! • ' 

10 . • 

Hit .u; — aaiVgiandsOn'.- ' 


. 0 • / 

sson. 

’s’grandsonV‘ 


" '* • Gohier "beneAV Irom’the' Vndmebl' 
of their birth. .tl-.-.!'! 

;t F.eme.ies arejincompetenttonake, 
jiar^in'a cAradhyhxit can offer fanei^al' 
ff rj9,j-iteD 'pindasj $fst fhrad/ti twel ve^ . 
monthly pindas, tapinda-kardni anii 
ekoddiita thradh, ."it:' ‘.•;jrf.'C/. 

I Nearer gapindaa of .a different' 
family can offer funeral' fife, 'ten' 
pindtu,' first shrfldh , : twelve .monthly ' 
pivdas, sapindaharan and ehoddiata 
ahradh with single oblation in par- 

%<ana shradh. .. .. 

■•■i' • *. . ■ v.t' 

II Can.offer funeral fire, ten ptndas, 

first 3 hr&dk,t twelveinronthly pintfas.i 
s&pindak&roM, and paeeana ahradh 
with double oblations to his ancestore ' 
which.-the .deceased,- was bonnd.to’ 
offer." ' -- -- = -*' ■' 
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. 1 8 . 1 ' ; Grand father!s daughter’s 

Jfj- -.son.,;.! 

’19!, Great-grandifather. 

’20. G'rea^-gr'andmother. 
v,2l.' 'IFather’s-uncle." I’ i 

;2?r'-rr-r7-r;t7-r’8 8on. 

23. -r— rr-r— i — ^'s grandson 


’24. Gf'e’at-graifdtather’sdaugh 
;.'J. ter-o'sob.' 

|;j26. f.Son’js, .daughter’s son. 

^ .20. , .G randspn^s daughter’s son 
!27.’ Brpther’s^liaughter’s son. 
•28. B'rdther’s soh’6 daughter’s 
• ;l :vi.! son.;; vii'i /.‘Y 

29. Uncle’s, daughter’s son. 

30. Uncle'^s son’s "daughter’s 
-i’:; sohi 

> 3lv’ Father’d) unclelsdaughter’i 

'ft* ’ i 

.'32 Father’s uncle’s son’s 
^•‘'Maughtbr’sdOh.” ' "v 



SUCCESSION <3^0 STRIDHAN. 


TABLE^'OF’.THE-’ORDERS OF SUCOESSION^TO THE 
' DIVERSE DE§P&mONS STRIt>HAH. 


V. -.i 


- -- - ^ VO ivj 

'• -"i 'v I .V; -i.iV 

(Shama Churn Sircar’a VyavastM Darpa/iriai piMSi' > 


, PRDBB:.OF SUCCESSION TO THH PBCULlUIit oF ,AN. i 

-UNMARRIEl)' DA'OaHtER. 

■ • • r. ‘ 

• I'-'.l'O.J, ,, . , . I- O 


1. The Whole Beothbb 2; The Mothbb. 3,:'Thb<Fatheb^ 

' Failing these, her parent's rdaiaona, as they happen to be, succeed 
according to the order of succession to a childless womnn'g property, v. 


To V betrothed glH'siproperty "given by'her to h'er'hDshand,— FirBti,^the 
husband ‘'succeeds ;''ih''his'‘ defaulti l thc'-aboTe-mehtidiied ^heir&^aucceed 
accerdintr to 'the 'above order.' .-i.'."!' ^ 


o : I .t ; ‘ 

ORDER OF SUCCESSION T0THE,i8TRIDHAN OFA MARRIED 

«' ‘ t: J * * I » I ' ^ Av t »)*, t . i 

V^OMAN HAVINGOillLTiBEN. ' . :• * » 

I .1 I' J .![ 1 ,, ...J, 


To her property received 
at the time o/hernup' 
tials : — 

1. The unmarried daugh- 
ter not betrothed, 

2. The betrothed daugh- 
ter. 

I The daughter -who 
has a son. 

The daughter like- 
ly to have a son. 

I The barren daugh- 
ter. 

The (sonless) wi- 
dowed one. 

5. Son. 

6. Daughter’s son. 

7. Son’s son. 

.8. Son’s grandson in 
the male line. 

9. The son of a. rival 
wife. 

10. Her son’s son. - 

11.' Her son’s grandson 
in the male line. 


To that received at any 
time other than that o/ 
her nvpliale : 

( Son. 

1. X Unmarried dangh- 
( ter. 

( The daughter hav- 
ing a son. 

The daughter like 
to have a son, 

3. Son's son. 

4. Daughter’s sou. 

5, Son’s grandson in 
the male line. 

6. The son of a rival 
wife. 

7. Her son's son. 

8. Her son’s grandson 
in the male line, 

{ The barren daugh- 
ter. 

The (sonless) wi- 
dowed daughter. 


To thiit by her 

father ; 

^ daugh- 

2. So^,' 

( The daughter hav- 
ing a son. 

'^he daughter like- 
ly to have son. 


:• Daughter’s son. 

I. Soil's son. 

• grandson in 

t'le male lino. 

. Thh son of a rival 

|. Her son’s son. 

I. Her son’s grandson 
Ht the male line. 

/^he barren d^ugh- 
1 ter. 

10. < The sonless wi- 
I dowed daugh- 

V. ter. 
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SUCCESSION TO SfRlDHAN/'. 


Min ORDER.OF. SUCCESSION! TOiA'.UHTI-PJiESg'MARRIED.: 

Qivtn iy hen- parents he- | Other than ihat given hy her parentt, before 

marriage, hef fee or gvatnity, of bestowed after 

5 umariaflfe.'i ;VJ r. j 


fore majmage, her fee 
orgtaluity, or. bestow^ 
after marriage : — 


1. The whole brother. 

2. The ‘ mother. 

I 

3. The father. 

4 . - -..The .husband. 


If morris according to 
the -Brahma, - Daiva, 
Arsha, Prajapatya, or 
Oandharva form : — ’ 

: -‘C i l-r • 


,1. . The husband. 

'2.- = Th'elitothef. •- 
3. The mother. 
•4,f,T!he»fatheri 


If married aeeording to 
the Asura, R&hshasha, 
or Poiahdeha form s — 


! 


1 


,h r' 


I 


■T; '^Thejndthcr, 
72. The father, 

3. The brother, 
.i!j4.'..i.The'hUBband, : 


■ J ' .W."' ■' oyt:-; •ir-i- 

t.f. (SUCCESSION OP .HEIRS AFTER THOSE.. APORSAID ,.T ,0 ANY 
: ^..oj.DESCShPTION OF, PROPERTY OF A WOMAN MARRIED.jaj, „ , 
ACCORDING TO-ANY OP THE BIGHT FORMS.!!- : , , 

12. The Sakulyos. 


5. Husband’s yoanger 
brother. 

The sons of the 
's young- 
dderbro- ' 


f The sons 
- J ...husband’i 
V'erahd di 
^ there, 

7. Her sister’s son. 


8. Her husband’s sis- 
ter’s son,' 

9, Her own brother’s 


'son. 


■•••f .TS 


10. ;; Her, son-in-law;' 

11. The Sapindas. 


13.” Samanodahas.' 

, _ j • , • r * j .*1 ^ f * { ^ 

14e ' S&mana^gotraso 

I 

16. Samana-pr&varaa. 



' LMY.ABOJJT.STRIDHAN. 

A.SUMxMARY' OF.-THE LAW ABOUT,. STRIDHAN. 
■•(Ta.gdre Laxu'Lectures, ISJS-, pp. 81V: '^SSO.).- ' '' “ 

The modes in which ^ Hij^du. fe.male ra^y acquire pro- 1 
petty .are |gift,|.pj^rchp,?e (under which I include eypry wpdej 
^ of acquidijtioa for.’ valuable conflidferation^^inheritance, and\ 
^partition. ‘ ‘ ‘ ‘ ' * 

-■A gift /ffjiy!ft>e feoejyied eitjiet f/jom A relation .or from a 
.. ■' ■■ 

■'■-Tb 'thb -Fotmer case’,' 'the" property * givert' always ' ranks 
as s'fHaActii’' according ''to" 'all the' schools.' T6‘ this rule, 
the "case 'of immoveable "property given by - Ihe husband 
perhaps ' forms' aii'" exception' under the Bengal law.' But 
it is doubtful whether it is really an ex'ception -?* ' ‘ 

In the latVer case, except in.tjbe Benares and ,the Ma|iap 
raptrfl, sichool,. where all |i(m constitute th.e prp- 

perty. given .becomes ,8tric?l^qii only,|,yhen rjecpived hy 
woman ht the" time of her' marriage + ... 

, ^ lpg^cy,fs ,regai;dpd in ^he ^ight pf a gift, an.d ..coflst.Uii.fesp 
..vfhprq a gift ,frpip the ftestAtor-woUld ^ayeiranked 

\i’.Or.namente’ givoD'by a tpan to-his wife,'br;constantly'worh 
by :iher ivith-.'diis permission, though belongfing originally’ to 
■ bim;'become'‘hev stridham.^' 


Gift. 


* See Sayabl»ga, Gh. I'Vi Sec, I, 21 ; Vivada. Chintaraani. p_. 261 i Mac- 
'.Preqedeii/s jof fiindn I^aw, iCh. I,eec.'lr^ Case'xiv j' 2 Strange', 
-.SjitSeeiayabjiaga, Ch..lV, Sec. I, 18 f Colebrooke’s Dig^Mt, Mad, 
edni, Yol. <11, "p; ‘626V' and 'Venlcata‘'Hama Bnu'v. Venkata 'Surya'Bali 
.Ji-X#. -B.,-l'Alad.-, .286. • • - - 

. i^Tlie vtexite /require tbe gift to, bo made before’th'e linpHal fire'; but 
itr.fieems'ithat. tHe>lpres;enco of -fire'’ is* not absolutely hed'essary j" and so 
p]iptial'''ilTesimt8 receiv'id'from strangers by a girl ■im'aTridd"in‘ lhe ®rjh* 
mio form in which no fire is kindled, would, nevertheless, becomo-Tief 
alridhmi: >: "I,-.-.,"' U.'i ” 
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LAW ABOUT STRlDHAN. 


Gift to a widow 'in lien of maintenance (which ought, 
properly speaking, to come under the head - of, purchase, 
being gift for valuable consideratioi) has been held to come 
within the definition of sto'idhanl^ , . 

Purchase, Property acquired by purchase would include earnings of 
acquisitions by labor and skill, property bought for rhoney, 
^property acquired by exchange, and the like. 

^ Wealth earned by a woman by the' mechanical arts 
.during coverture does not, except in the Benares and the 
JVIaharastra school, become her stridhan. yBut .if earned 
during widowhood, or during maidenhood, ,.it would be, her 
s/ridhan nndev all the schools, as , the te.x,t of Katyayana, 
which places such wealth under the control . of the husband, 
would be inapplicable, to such cases. • ■ . . . ,, ' r..' 

Property purchased by a woman with funds absolutely 
belonging to her, or obtained in exchange for other property 
which is her stridhan ; is her stridhdn according to all the 
schools, it being evident that though such prbperty is' not' 
expressly mentioned as one of the different sorts of peevr 
Ihim, it is really her original stridfmii transformed’ into 
another shape.t 'So also property obtained by 'a 'b'oih pro- 
mise in consideration of her giving up any rights in relation 
to her Bti'idhan would be. her pecvMumr> But ;property 
acquired with the accumulations of the income ’of her. hus- 
band’s estate would not costitute her stridhaifi, but' would 
% 

form part of the corpus of that ^estate.:^ A distinction,, 
however, has been drawn between property acquired with 
accuTtiulutions of. the income, and that acquired out of cur- 
rent, that is the year’s, income.; and it has been held 11 that 

• • MuBsamut Durga Koon'war v. Mnssamul Tojoo- Koomvari -6 Wl R., 
• Mis., 53 ; Ncllaiknmaru Chetti v. Marakathammal, l.-L. 11., l-'Mad.', IGGi 
t See Lnchmun Chuncler Geer Gossain v. Kalli Churn Singh, ID W. Rv, 
292. 

j See Chundrabulcc Uebin t>. Mr. Brody, 9 W. R., 284; Mussamut 
Bhagbntti Dace v. Cho'^vdry Bholanatli Thakoor, 24 ''W. B., IBS.'; 

II Sreemntty Puddomonce Dossce i*. Dwarkanath Biswas', 25 -W. -R., 
530 ; Ece.aiEo Sreemutty Soorjoomoney -Dossee iv. Uenobundoo Mullick, 
9 Moo. I. A„ 123; but see Gonda Eoocr v, KooorOodey Singh, -14 B, L. 
B., 1C5. . ■> 
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over this latter description' of property, a widow has the same 
ahB'ol.ute. right as oyer the. income itself. . •, 

•'Wliere property had been inherited 'by^a widow from'her 
husband' and afterwards ' confiscated- bv Government, such 
property, off-beingcsubsequently granted; to the widow by q 
8tt7f.ftjtd.from;Goyernment, was held to rank as her atridhan.* 

• '.'As ''regards property* acquired, by inheritance, the decisions 
.and the original authorities agree in laying -down the ;rule 
that iii Bengal it constitutes atridfum in ho' case, and that, 
accprmpg itbecoines stHciAan in all 

chj3es,f'exhep't that. of. property inherited;by a widow :from her 
h'u'sbah'di* The IW* of the other schools ■ on this point, as 
ex-poutided '■by' considerable ‘body of ' decisions seems'' to 
agre.e|,with that of Bengal, as regards property inherited 
ff'Othrmales ; but as- regards property inherited, from a female 
the l^w of those schools is not' yet fiiUy settled'. 

•,,.,.The,i share,., which a woman .obtains on parjiition' is her. 

/Stnd/tan according ito the Benares and the Maharas.tra 
sc^opl, but it .does not rank .as atridhan according to 'the 
la,w.bf B.engal. The law of Mitbila.and that of Dravida’ate 
notjV.ery- clear .on the .point,, but .there is reason .for thinking 
that they, do.' not differ froni the law of Bengal. 

ji .Asa gqn8er.juence of the doctrine that only some , particular 
'desbViptions ' of property belonging, to a woman constitute 
atHdhxm,' it has 'been held that' burden of proving that 
any property belonging to a woman is her peculiwni lies on 
-the pairty •making such special allegatiouif ; .i 

■ !. Soe Biij Indnr' Bahadur Singh v. Banee,Janki Koer,‘1.0.'L. B., Sisj 

' *' '■(' Sreemnt'ty Chundermohee Dossoc y. Joykissen Sircar,'! 'W. B., 107. 
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\i 

Inheritance. 


Partition. 


Burden ot 
proof where 
property is 
alleged to be 
stridhan. 
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LA.W‘ ABOUT; STRIDHAK. 


Hnsband’s 
rights over 
■wife’s stri- 
dhan. 


• • •■ [Tagord hdv) LedtvA'es, 1878, pp. 3^0— SSl.) ' 

I The right to use a \vdiilah’s i§ )5ef'sbtial iti her 

[husband.* •* . Accordingly -it has beert ,'heid that though .the 
husband might have applied such properiy to the pa3’ment 
I of a debt to procure Kis discliarge from arrest, in exe6\Uioh’ 

I bfa dfecree, his bfedltbr has hf)' tight th Seifee it.-]* — ■' 

/ So ' alsOjtholigh the hustihhd ■ taay US'b thfe Wife’s^ 
i in order to relieve from distress any. imember of his. family, 
'such member has- no right to use it for. such purpose. ... • , 

The question -whether a;^w,oman_ hes... absolute power, of ' 
^alienatipm, oyer .her stridKan vfSLS considered by the. High 
”pourt of Madras in Doe cbin Kuttitrii^ridl v: K^ppv> 
and the Oburt artSiterfed it in ' thb affiftaiitivei ' And though 
in a subsequent case|| the Court remarked '^that, considering. 

, the . perpetual dependence- of women* it could .not, “ without 
the greatest consideration' conclude tha,b'a worhan can. With- 
out thfe Consent iof herditiSband, durlivg'bovferliit'e, abSOltttfely 
alienate even her own landed property ‘,”.-yeti consideting that 
the authorities are clear.on.jLhe ,pointj,,aBd that the text of 
Katyayana cited abovfe§ expressly gives to women the power 
of aliehatib'^' iftitti'ov'eable property, thCid seernsto bte''very 
little rooto fon ahy. doubt 6n the siibject, as -regards the 
saudayilca stridhan. 

In a still later case,ir the iiadras. ISigh. Court has held, 
that th'e prbpoSitioh th’at 'whWu is 'afaqaited by" 'a'Wbrtan 
'during coverture belongs to her bnsba'hd, has noloundation 
in Hindu law, and that the contrary of- that proposition is. 
unquestionably true. 

iNoVc'a'n the hufehand Vind the wifO by his dealings With 
her property. ■ Thus, in. a’ recent case*J^° before the 'Privy 
Council, , it was held that a husband . could ■ not affect his 
wife’s rights over her property by any engagements he'-might 
entet into Svith' reference’ to it. ' ’ 'r. ■ 

In cases of dispute \vith !the h'usband’>s -creditors, ,ithe bur- 
den lies upon the wife to pi'ove thut ’any p'anticular .property 
is her s?7]ic?/ta9i and does not belong fb her ' .husbaud.*|*f 


* Smviti Chnndrica, Ch. Ix. Sec. II, 17. 

1 1 Strange, 27, 28 ; 2 Ibid, 23,24, t 1 Mail- 8B. ' 

II Uantuluri Rayapparaz v. Mallapndi Rayudn, 2 Mad., 360. 

$ Sec pp. 322, 323. 

^ Ramnsami I’adoiyatchi v. 'VirnBami Padci.Tatclu, 3 Mad., 278. 

•* Moliima Chnndcr Roy t. Unrga Monee, 23 W, R., 184. 

•tt George Lamb v. Musst. Govind Money. 'S. D. A. R. (Bcng), 1852 
p. 125 ; Brojo Mohun. Mytee v, Musst, Radba Koomarec. W. R. (1864) 60. 
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A.'SY'NOPSIS. 


Hi-, .GENfiBAL.-SUMMARY;.;;,., 

I OP THB '1(1 V.lj- 

' -tim-DU' LAW OPiADOPTION. " 

TrUMkiioi' ojf iJlb D'attdkd' 

' ■ 0)idndril^an^'t1i6Vdiih^^ '* ■ ' * 

• -■ : "in 1(1 ; j •, .'-likf t '.I- (i. '.M il - I. 

■- : i:." .f.i..- •- .• ;■ •, . i r{<v ! - li: 

:Tbe,' Hindu .iLaw -of Adoption (trtayibevclassified.ujader the, 
following heddsjijT: li.;.;, ' Vin; v j I • '-H, • ■ 

' Ist.''^ The quaiificaijbn%\id‘-righfb'tOTadQpt.l • : 

2Dd. The quali'fl6atiO'n<a’n‘d'Vigh't:'tb-'bB adopteH i.oib; ' ■; 

3rd.' the'fbt'ifa'lb -be obsfeVvffd-iO' adoption', and tbc effect 
of its oinlssion. ‘ ■' * 1 

’’ Mb. The 'effefcts'oWdoptadtt;' ' 

■ Special rules'.’-'^' 

Tb shonld be'pretnise d)'/tbai lb ibO‘'pr'eseiit btge,' amorigst 
the varioW' subsidiary ' sons* ' 'recognized' In ’’ codes*' 'of law; 

.according'" to. the 'authority of wnters|'confirmeS''by‘'p'ractice', p|j*‘q 4 ^ 35 ^ 
only tfiose technically’denpminated.HHe* son* ‘given ‘pdtidtiia 
or'HaUrima) and son made,'^jK’rii!%m'a’ oi Hnta) are capable Pnra 9.' a' 

Uv‘r ‘ * _ ‘‘i Wii* ml'- •<' ’ i*vi^ hi’, Ltj. 


V. D. M. 


1 • - -■ ’.'\r.C-r-y.'.’jn J. f.ov ! V/ ■ r.s r, .{.i;, .1 

(vulgarly c&Med,’ Karta puter ): and at ^ould nqt be omitted, 

'".9 \ii'J:ji .y .1 >;/7T A',",-:;., 1 • 

that in treatises, of law, the term DattaJca, or son given, is ' 

- •. • (-f! vi! C'.ip" -.!'; /! yri'-*; nu < r, rj v. i... 

sometimes -used to denote, an .'adopted son generally. 

■ ■ . - ■‘'Uii !J OI.'.U -.iifi -I .^1', ,1: v.*: r.|! j ) 

*Sce those enumerated in a Note to Pftra,33, S^t/I.j 1 , 

t V. Notes 'I. and II. subjoined. ,vi , 

jv. Note IM, subjoined. * 
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LAW, OF- ADOPTION. 


D. if. Sect. 
1. Para 3. 

D. Ch. Sect. 
1. Pare 3. 


D. M. Sect. 
1. Prra 6. 


D. TA. Sect. 
1. Para 13. 

D Ch. Sect. 
1. Para 6. 


■D.Ch.Secb. 

vr. 




D. M.Scct. 
1. Para 15. 9. 

D. Ch. Sect. 
1. Prra 7. 


D. Ch. Soot. 
1. Para 24. 

D. M. Sect. 
1. Para 13, ot 
Bcq. 


"HEAD PIBST. A 

T/ie Qitali/ication and Eight to Adopt. 

The primary reaaoh •' for ‘the 'affiliation of son; being the 
obligatory necesiiity of providing ’for the performance of the 
exequial rites (ct),!ce'l&brated -by a'sdaj fojvhis {deceased father, 
on which the salvation, of. 

is necessary that the .pqrspn-^prpoeeding .to .ad 9 ;pt, should be 
destitute of male issue, capable of performing those rites. 
By the term issue, the son’s S)n, and grandson, are includ- 
ed. It may be inferred,- that if • such- male -tissue,-, .although 
existing, were disqualified, by any legal impedinSenW (such 
as loss of caste.) . froth;, performing,, the. rites., in, rquestion, . the 
affiliation ef a son, might l6gally; t?-he {place;. | ;; 

A doubt, might be- entertained,«.^s, to jthe, validity tof-an 
adoption, by one not being in the order of the .(the 

house-holder or married man)j;,.o^ by. a. ,bUnd> impotent,, or 
other person, disqualified from inheriting,^ , The, tnore; cor- 
rect opinion, however, appears-. to. be, that an adoption, by 

f it t V| 1 t t t* t l1 t * * 



tance, should confer no-right of- succession on the adopted!' of 
which the adopter is debarred .by jaw. - • , . 

The same reason, which itnpqses the, necessity.- of adoption 
on a man, not equally applying to a woman, the jatter,.(at 
least such seems the more accurate and prevailing ‘dbetrihe,) 
is. incapable in. her own .right of adoption,^ though, it is 
admitted that by .his sanction,! she may affiliate .oh the'^parb 
of her husband, a son. who, ivdul.d hece'ssarily be filially' related 
to herself. WANDA. Pan'd'ita denies generally the authonty 
of a widow to adopt, assigning a reason, by no means satis- 
factory, that the assent of her' hu’sb'and islmpossible'i'but ' ib, 

(o) See4 Mooroi I.'a; Co. 100. ■ ' ' ; ■ " 

* V. Note IV. BUl>joinc(1. 

t V. Not* V. subjoined. J v. Note VI. subjoined 
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is' reasonable to' admit, consistent with’ practice, and the 
opinion of other anthors,‘'the validity of an ^ adoption made 
by a widow, under the sanction of her husband written or 
fornially expressed during his life time, and perhaps, in some 
places under that of kinsmen (b). . 


.HBAD SKCOKD; 


The qmlification^and HgKtio be'Adbptca. 

'^TkE^first', arid fubdamental principle i's,' that the 'person 
pro^dse'd to be ;ad6^tdd,'be one, wlid, by' a legal marriage 
with " his mother, hiight have been the legitimate 'son of ‘the 
adopter;' -By the operation of this' rule, a, sister’s" son, and 
.offspring; of other female, whom the. adopter could not have 
espoused; and' one of a different class, are exol'uded from 
alidpiron", ■ preseni age, marfia^ wiiit ene,'unequaf 

iri class, is prohibited. 

Nanda Pan'd'ita declares, ’that woman tnay not affiliate 
a .brother’s son ; if "'.'his opinion'^ be correct,- it might be 
cohdst’ently 'rargued, that, where a' Woman ife proceeding 
toV adopt ‘With -.'the 'satidtion of her husbandor kindred, she 
must not '8elebt"generaily,'Ooe with' wh&se father >she could 
not' have’ legally-’Ma'rriedT ' 

it'is 'dh obvious inferen'cej that the person selected should 
be’ Wxetnni' from any disqualification, which might prevent 
Hina' fdlnllihg" the .‘purpose of ’the adoption. — It has been 
intimated by “writers oh law,* that- proximity pfhindred 
ought'" to ‘determine, ^th’e’' choice of 'an adopted son. ‘But, 
though' Nanda PAn'd'Ita extends ’this"' principle' with 
'elabhrate'-minuteness, it can not' be regarded, as, a. rigid 
maxih Of’ lawi ' vitiating 'the 'adoption of a remote, where a 
near kinsman,— or"' of ' a ' stranger, where a rel^tive,^may' 
exist. The right however, of a whole brother’s "sohi £6 bei 
'adopted in preference to any other person, whei;e no. legal" 

(i) So held in 2. Mad H. .0. Bcp. 206. i 
• VAsish’tha Saunaka. > 


] < D. M.' Scot, 
jv. Para-'.IG; 
ictaeq.)-- <1 
’ D.iCh. Scctj 
ir.' Para 8. ' ' 


D. M. Sect. 
11. Para 83, 
34. 


D. If. Scot, 

11. Para II, 

12, ct Ecq. 


D. M, Sect. 
11. Para 28. 
37. 

D. Ch. Sect, 
I. Para 20. 
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LAW-. OF .ADOPTIO^r. . 


MiiaJalioxa*. ' impediraeut may obtain, seems- to be genemUy.'adinitted, ai\d 
DwaftaWir- /bg, regarded as a, received .rule iof lawi'. . i: < 

D. M. Sect. . , , 1 '; ' ' ; ■, 

IV. Para 1.3. ; ' An only sont cannot , becpmp an absolutely adopted son 
I. Paro^Mr'^’ ^(SwcZ’Aa-I)wffd/ca) but,‘bV'may^ be affiliated, as- Dwyd- 
II?’ Para 17^* ‘‘^^ushydyna, or son, of two fathers:' In' this case the person • 
M. Sect, of the prohibition, — vi^l 'e'x’ti'nictiofl 'of lineage to the natural 
38. ’ ’ father, — would ^hot.. 3 apply-,,\-tAn.‘onJy son, of -aiwhole brother 

I. PaS’28“^‘ 

T «•' adopted . by, his' ,uncle, .requiring male . issup,, add js ,spa of, 

D. M. Secjb. hvQ .fathers,. The sanae person .can Rp.t. be iaqmt.O.d .hy,- more, 

Tf A A. 1 * •■I* ' *•' •* '** i.*n ^ i«i »• * 

II. rara »a,. ( individual, expept in ,t^e case^, of qnp. .nephgw, . by. 

several upples, the whole brothers of his natural father. It 

■ : ■; : ■fju.'iV' " i- ‘ ■’'•■'I. f' r 1 ' ■ • ■ ' , 

! may.howpvor be inferred^ jthat^a legaj imppdijn.qpt would eyist,^ 
tp tlie,.affi,iiatiopj !?'.,P?,P.b.®'X>iYhpm his .fqtber. 

had given away in? adoption, as a ‘ S'i^(^[harPutta1pa/ ,>vho 

retauie -, 0,0 ifilia.l rolalion.-tp .his patora) t^alhmv' v. .• 'I i ■. . . 

To.ren.der .thp-adopliop valid (and coppplete,- it^is Necessary, 
that the, pergop .adopted shpqld aspe.nji, or .bwRg afm.inor, be 
given .b,y,;a popajpictgpjb party, ^!.r,f3n:t.he .aub3?p,t . of the' legal- 
ability, ito gi;ye, ;a s,ou -/iniadpp,liipn,-aoine di,ffisuIty .exists; i.a 
extracting a cousistentdoctrine.il ^he:m 9 .iie/ 0 R.rrept,ppipio,n 
vappear&to be— 1st. That, the. j’^tbey may ^give away his.mipor 


IV 

scq 


D. M. Sect, ^on without the absent of the mother, though it is more laud- 

r.Para9,et should ' ' 


/able thatjie shopld consult' her ■wishes.~2nd, Th.at,the 
I. p'aia 1 blether . geherally is' incapable pf' such .‘^i.ft while the, father 

32* Uy'cs. — 3rd.. That, she, bowever/qn. her husband’s- (Jea|th, may 

givq in adoption h’er ininor son, andve.ven dp^ing^the lifepf- 
that.person, ;ih case of urgent distress a.nd\npces8ity;.^.A,naap? 
whp h.ad permanently emigrated,, entered. a, rejjjg^ous order, 
,..or become.an outcast, being civilly dead, ..would, regarded 
\ as- virtually deceased. 


V t ; 


* Trans, on Inli. Cliiip, I. Sect. XT. S 30, 

t N’ote~\'II. s'ubjoined.'" 

J V. Note Vlliv-snlyoindd. ■ 

II V. Note IX. ./ 
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ni 


Discrepancy of doctrine amongst some writers,’ and the 
silence of othersi,have deft • doubtful, the' determination of 
these- questions-; — 1st:- -Whether the-adoption' of one, who has 
attaiued- anyr particular .'age, is-‘ barred 2nd; Whether 'the 
performance, in the family' of the natoral-father, of any, and 
what ■ particular initiatory ■ rites, ■ constitutes an insuperable 
objection to, -being- adopted. 

On the subject of these -questions, 'a-passage attributed to 
the k&lika~purdna^ ‘(t\\e authenticity and^meantn^ of which 
are contested j ‘is usually cited*. According to Jaqannatha, .- 
the -compiler of the -Digest, this constitutes ' an absolute 
prohibition, against any adoption whatsoever; of one, whose - 
age- exceeds five years, or on whom, the initiatory rite of 
tonsure (a), may have been performed in - the family'- of 
his natural father-l-.' And in a casej in-which the adoption ‘ 
of one older than five years,- was' contended- to be illegal, on 
the. opinion of -its Pandits , — declaring according to the 
Hindu as received in jBengaJ, the adoption uf such 
person to be legal;. provided, the - initiatory ritaa {sansisdra) 
in -the -family oj the natural father 'have not been, andin 
that of the adopter be, performed — the Suddei' Hew&ni 
Adawlut appear to have determined the following, points, 
as , applicable to Pengal, where . it should; be observed, the 
DaUaka form of adopition .chiefly, if not ^ sojejy, . prevaxis,ll — 
ist. ,- ,That,.adoption is restricted .to no partic.ular age, — 2nd,| 
That, one. initiated in tonsure in the name and family .of his j 
natura,!- father, .is incapable of adoption.— 3rd. ; .Thajt, .the age 
of the person, .selected. .for adoption, must . be such, as to i 
admit of the ceremony of tonsure being performed in the • 
adopter's name and family. 

’ * V. D. M. Sect. IV. Para 22- ; et D. Ch. Sect. 11. Fara 25. 

. - . . . - t Digest Oh. IV Sect :VIII.- - 

V. Printed reports on- select cases. — Kkiiot Nabaen rmw* M®. 

B'iioniVESBES Cause No. 22;ot'JS06. . ' 

.i (o) . See 1. Mori. 20, 21.- . . 

II r.-Nbte X, subjoined; - ' 

21 - 
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LAW OF' adoption:. 


The limifatiion of adoption to any particular age, is thug- 
over-ruled : but without. presuming: to question, ’ as applica- 
ble to- Bengal, the accuracy of the 'other two points of lawj 
resulting from the decision referred to,' there is no irapfo- 
priety in expressing a doubt, whether they can be received 
as constituting a general rule . universally' decisive on .the 
questions; which they regard. — 1st. •Such riile .would be'at 
variance with the doctrinesj of the D'attalea .'Mimdnsd and 
Jbgttaka. C/iaw£Z?’£A(£;as detailed in a note,.subjoined.*-^2nd. 
.The authenticity ofithe passage, attributed to the Kaliica-. 
purdna, on which the opinion of- Jagannatha, and the 
Paiidits of the Sicdder -Deivani is founded, is justly denied, 
and it is interpreted, as admitting the adoption of. one, 
although initiated in tonsure, by his natural father, — 3rd. 
The'received definition of the Kritrima son, and’ parti- 
cularly the mode, of afiSliationf- current in the Mait'hila 
country, obviously refer to one. of years somewhat mature', 
who, if not nedessarily, w.oul'd mostly, be initiated in tonsure, 
by his ..natural father; and the adoption of such person is 
certainly justified by practice,.: obtaining in ■ some- parts 
of India, 


The diflSculfy or rather impossibility,' of defining any' 
unvarying principles, univbfsdlly decisive on the questions' 
referred to, is '-obvious. The 'midst “general arid consistent 
rule, which presents itself, ' is 'thisf. — ^Ahy perspri/ ldn'whom 
the adopter may legally perform, -the’ ^paixayana' I’ifbjt 
is capable of being' affiliated as d Ddttaka son : while one^ 


i not so qualified, may be lawfully adopted as a KritHma 
' son. 


-•NoteXr. 

t See that propounded by Rudra Dhdva, in Note XVI. 

1 V. Note XII. subjoined. 

II For the rales, performing the rite of £Ap.a«ay&»ia, consult R. Ch. Note 
to Sect. II. Pnra 31 : .ind for the designation and order, of the diflSerent 
initiatory rites, sec D. M,-Notc to Sect.Vl Para 23. 
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HEAD THIRD-, * 

"TKe forh'to he ohserved ih ‘Ad6pti6n,%nd the 'effehiiis 'of Us 

oiUsstdn. 

• , [ . ^ . 1 r ' j i * « ' w' , » * ’ . • * I j I, " ’ ( ' ' f * • » « V • ‘ . j L 

'Regarding' the mode of adoptio.n' a'text of Vasi'sht'ha, , 
is, most ‘usiially^ cited. ' This enjoins/ th'ati 'the party proceed- 1 Sert.v! Pam 
.irig to 'adopt, ' should -previously give notice to ^he ruling L , 

power {Raja), and after having invited Kinsmen, should ' 
complete the adoption, by the observance of the prescribed '• 
solemnities, viz. a .b.urht'‘4acnfiqe„aod,j.e pitation of the pr .e=- ■ 
sbribed..pEay.erB. T^hie ^ofitis, propounded at greater length 
't)y ' SAijirkKA, Virdd’ha Gautama, Baud’h^^Ana, and A m. 
other . primitive ' writers,' ess'entially conform" with his of ■ i)! Oh! iStet. 
ViisiSHT’HA. .The former- provMe for the attendance, of 
Brahmanas, and'ani ofHciating priest, to demand the son -ta 

o; - .f : I'; " . 1 y ■ ■■ • ■ . ' ■ » . 

be given. , ' . . . . . , ^ ^ 

The'jekpre'ssioti’* jSdj/A’ has teen explained com men-. ' 

tatbrs, io ''signify the chim 'of the'town or village, '.They, seem 
howeyeV agreed,* that, the notice enjoined, and the invitation 
of kinsmen, .are, no legal essentials, to, the validity of the 
adoption, .being merely intended, to give greater publicity to jj ^ 

the act, and to 'obviate litigation, and doubt, regarding the II* 6. 
right, of succession., ' . , , 

.' Teh- form propounded by v asIsht’ha, and more parti-, 
ciilaHy those hy the^ohher Holy writers, in pursuynce of the 
works^ of, ' eminent' authors, may be correctly regarded, as 
referring exclusiveljr -to the son givenf; the adoption of a 
JfrifrwRa'son.'beingheldto be valid, without the" observance 
' ofahy 'particular "form or k6lemnitie8.J .... 

: , ‘ j ' c V* i. /j i i . ' * • • • ' ) - * * ' * * • • • 

, Should a, ^qn. be -adopted, without- the observance * of 
prescribed form, his filial gelation would not be establishedj v.^ara 46°& 
but., he would .be -^entitled - to assets sufficient to defray the 
expence of his marriage. - .11- ParaMv. - 

• D.Ch Srot. 

VI. Pai-a 3, 


* T. Notc 'XlII.. 


, , x-iv.. 

21 a 


: 7. Notes XV. &.XV^ 
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LAW OF ADOPno^T. 


I>. M. Sect. 
:v. Para 22. 
ct seq. 

D. Ch Sect. 
II. Para 22. 
ct seq. 


D.M. Sect. 
VI. 

I). Ch.Scct. 
V. 


\ 

D. II, Sect. ' 
VI. Para 6. 7. 

D.Gh. Sect. 
II. Para 18. 
10 . 


D. M. Scot. 
VI. Para 10 k 
•17. 


D. Ch.Scct. 
IV, Para 2. et 
seq. 


D. M, Sect. 
VI, Para DO, 
51. 62. 


The DattaJea adopted •sob’; 'except perhaps in the case of 
a nephew, affiliated by an uncle, raust be initiated in certain 
rites, in the name and family of his adoptive father, and the 
Kritrima, son, in some instances may, but in all, need not 
necessarily ,be so intiated.* The. question as to. the parti- 
cular rites, required, has already been discussed under the 
preceding head. 

' « * « . ’ ' r • 

HEAD FOURTH. 

The Effects of Adoption. 

The legally adopted* i)atta/ca, or son given, in all cases 
is, arid the Kritrima, or son made, in some instances may 
be, invested with every filial right, in respect to his adoptive 
fhther, of whose family he becomes a member ."I* 

' The Dattaha adopted son ceases, to have any <slaim to the 
family or estate, and his incapable of .performing the funeral 
rites, of his natural ' father, except,, where affiliated as a 
Ewydmvshydnjantt, or son' ef t\vo fathers. This rule would 
riot apply to the Ktitrima adopted son, .who would be 
necessarily the* son of two fathersj, unless (if such case could 
occur,) where, wholly uninitiated in the family of his natural 
family. 

The adopted sou cannot, marry, any Icinswoman .related 
to his father and mother, within tfie prohibited number of 
degrees, as his consanguineal relation endures; nor the son 
of two fathers marrying in the general family .of either. 

The adopted son not only inherits of his adoptive father, 
but likewise lineally and cdUaterallyll, of the hear and distant 
kinsmen of that person) He likewise represents the- real 
legitimate son, in relationship to his adoptive' mothar, whose 
ancestry are his maternal grandsires. The rule however, now 
suggested, would not apply to the Kritrima son, as usually 
adopted in the Mait’ hila couritry§. 

• V. Note XVII. 

T t; Note XVIir, * Y Note XIX. H T. Note XX. § v. Note XXI.' 
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HEAD FIFTH, i 

Special- Rules. 


Firstly.— Regarding the Dwydm-ibshy^yana.^,^ . . -j 
The adopted son - may retain filial reiation -to bis natural 
father, in which case, he is called a Ry^dmmhy&yana, or 
son of two fathers. • This double filial relation proceeds from 
a special agreement, between the adoptive and 'natural father, 
at the time of adoption, or may exist without such agreement, 
as mostly, if not always, in the case of the .fiTri^nma^^dopted 
son, who is not .alienated by his natural father. In, the 
first case, such son is -denominated , a^ complete^ ^(nitya), ia 
the seepnd, an incomplete P,toydmysliyjAya^a. ^ 

. .The adppted son,^ who is soU' of two fathers inherits, the 
estate and performs the obsequies of both fathers, but, the 
relation of the issue (except in the .rase of tfie KrttHma son, 
as usually affiliated in the MaiC hila country); obtains ex- 
clusively, to the family- of the adoptive: father,' r . > 


Secondly. — Regarding the succession of the adopted Son. 


Thirdly.— Regarding the' succession ofco-e^istenVLegiti- 
mate arid Adopted Sons: ‘ ' 


Wheiie, subsequent to ah adoption legally made, a legiti- 
mate son is born to the adopter, the adopte'd'sbn, 4t' a division 
of heritage with such son, receives- a'quarter- share* according 
to the Rattqlea . Chandrika. : A dis,tinction i hojyeyer , obtains 
in the case of the.jP^wt/dmusAj/dj/ana. — ^From an pWoure part 
6f that work,- it would appear,' to be'th'e dhctrinh of ib's afi- 
thor, that such sun, would only take half the share, to which 
the son absolutely adopted, would be entitled, in particpating 
with a legitimate son/subsequently born.— i-uh the same prin- 
ciples, this author appears to provide that, -where legitimate 
issue is subsepuently born to the natural father, the Divyd- 
mushydpana only takes in the state of such father, -the half 
of the share of a legitimate son. 


T. Note XXlI.'Subjoined - 




D. M. Sect. 
Vll. Para 41. 
et seq. 

D. Ch. Sect. 
II. Para 36 
et seq. 


D, M, Sect. 

vr. 


D. M. Sect. 
V. Para 40. 

D. M. Sect. 
X. Para 1. 

D. Ch. Sect. 
V. Para 17. 
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KRITRIMA -.FORM OF ADOPTION. 

(A critical Essay on the Eiridn Law of Adoption hy A 
Eindoostani Eindoo'Vdheel, pp. 174- — 177..) 

Of tliVfc^elve'descriptiqhs.of'sbrjs, the son begotten, 

by a "mAh [hiraself ih lawfuVwedjockV. the”soh ot W wife be- 
gotten in'ikeVmahner bVfo^^ mentioned,' a son given tb liirn'i 
a sob made oradnpted,' aVoii of cbnceaied biri;li,"6f whose real 
father cannot b'e kn6wn,.and‘d' son rejected ''by his natural 
parents' are the^aix kihs'men and’ Heitk^*-— (Menu, Ohap! IX,' 

Mal59.y';'V' V ■■ - 

'' ‘‘ The. son of a ybuhg'woman'unmamed.' the'sbn of a preg- 
‘**mant’ bride.; a'sqh b'bughi;‘,''a .sbh"by d twice-married wbmahl 
“ a son s'elf-given'; and a son by’ /Sfu'cZm.-'are 'the six kinsmen', 
“'but not heirs to collaterals.”— (Me'nu, 6liap.TX, s)oka t6o.) 

. \ vdjPlS ;V^ 

• i i ■ 11 1 I . ii ' • 

'(Menu Sanghita, XDHsip; IX, sloka loO, p!j568..) . 


wtf'3^ *'‘5' i " 


' 


(Menu Sanghita, Ghap.. IX, slqka- -ICO, p/ 5.69,) ’ 

The aiuhor of the.Dattaka Ghandrika,, on the authoritj’ of 
a passage attributed to Adit 3 'a Puraaa, holds ^ that, at , the 
present Kali . ajge, • among; the ■substitiited;Sonk the datt^lca 
son .is only valid— (viiZe Sec.- I, v;- .9, Dattaka Ghandrika)' 
The author of the Dabtaka, 'Miraahsa, on the other hand, on 
the authoritN' of Parasara, holds that JSritririid son ! is., also 

» ' i • ■ . , * * ' i .1 . ' I # . , ^ ’ l ’ . . r, 1 to* ’ 

valid; . , ,L. 


‘ "The term given is inclusive also' of the sons’ made; oh 
account of a text of Parasara on the occasion treating on 
the law of the Kali age.”-r-(Dattaka- Mimansa, Sec. I, v. 3-^ 
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Now,' Lask. dur Hiridoo'lawyers, whether., the author, of the 
Dattaka- Ohahdrika* wasiright in allowing Parasara' to he 'o ver-< 
ruled "by', a 'passaga .bfj'Aditya Parana? Are not.Piirahas 
always inferiorito Smritis ?- Even fcevts' of sages other • thanM 
Menu'- ought ' liot.td’ have-overfaled'Parasara, for it. is, stated- 
itt Parasara Sanghita I'TheiDZiarTns dpjoined. by .Menii-^/ore 
assigned to, the:5atya„jl^ooflr; thos,e,by Gotatna-, to the T'(\ita; 
thjsse .by Sanoha’apd Lichita,,to the Dwapdra; and those, ]t>y 
Parasara to the AaZi JTpoflf.', . 







•wi:;! 


. 'So it;,wilUbe aee;n.that.(even jadmittibg.Menu!s .superiority 
oyer all ■ sages, '.krUr.ima...&Qa. ..oughtj-taihave been, declared 
valid, as iPapasara ordained, for he;, is, not' inconsistent ^with 


Menu ; and besides that;,- he_ is ;the; lawgiver' of the 'Kali Yoog; 
and ,o.ur/. present^legislature, .represented by the. late Lord 
Dalhousi'e’s Gouncih'indiredtly adpsittedithat fact by pacEung 
the Hindoo ^idow Bemarriage.'Act. .. Of all the inhabitants 
pf- Jndia,' Bengalees, j. who raised such. a olamour.'for.the'supi 
periprity. of .Parasara in .the'. ^Kali ttage,'. wouldi i P think, be 
ashamed of.disalloiwiiig. Parasara,! byi the authority !of.:A'diiiya' 
Purana;>or:any dtber/autbority;.than that'ofMfenuiij* Wd learn 
from Sutherland apd; pther/.E, njrj jab .writers Hihat /eniCrjm'a 
form nf-adoptiqn da onlyrpre.V:aleQtia:Mitbila,.and'ba8 becPiiie 
extinct in other; countries.', ...i -if.-v - ..li ■ 


If the kind of sons we so often meet among the lower castes 
in" Bengal, •calledt^jafa/cpitifmi.who' 'are in 5ev.ery=. way -treated 
aa'addptod-'sons) and-, about.- whoin .wd! find' /noli litigation', 
because: they:have no pabrimony. worth fighting foritofinherit, 

do'cnotiicome' i within ithei category of lK^Kifnmaton,*I'musb 

then, join with th'e-English .writers to.ney, that; the '/A'wfnma 
fprip' .of ..adoption ist onlyi preivalent in Mithila. I This system 
o.f, -adoption does! npt certainly -how mbfain amongithe; zemin'- 
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daVs of Bengal. I .no\vi'pi*oceed to consider what are the 
rights of a Jcritrintti. son in the provinces of Mithila, and how 
a.. Jeritl'ima. adoption, may be effected. No ceremonies are 
necessary to constitute a kritrima adoption, the agreement 
•of the parties being alohe.suf8cient — Kah/an Singh v.'Sripa 
Singf/i (Sel. Rep., Yol. I, new. edition, p. 11). ' . 


The pirohibi'tion With' regard* to the adoption of a sister’s 
son -does hot apply to the case* of7M’i<7’ma form of adoption 
and it effects no change either of paternity or of maternity ; 
there is merely an arrangement bet\veen the adopt ier and the 
adopted, with the addition of certain legal rights ol inheri- 
tance and legal duties — vide Ghoivdhury Pdrrheshar Butt 
V. Hanooman Baiia Ray Rep., Vol. Vi, p. 286, new ed). 

A-lcntrima son, in soine instances, may be invested- with 
every filial right.; The kHtHriia son, as usually affiliated in 
Mithila country, wotild, iiideed, take the estate of his adop- 
tive' father. '(See note 18) ’ Sutherland’s Dattaka Mimansa 
andDattaka^ Chandrika,) ' But a son affiliated-' in hritrinta 
form : by! a* widow, >is not regarded- as related in any way to 
her husbandi- and merely succeeds to her exclusive property,- 


fSee note arid-See also notes 15 to 21, Dattaka Mimansa 
and Dattaka Ohandrika.) . I do not’fiud any reason for -hold- 
ing that' the Jentrimei' adopted son would succeed to' bis 
adoptive . mother’s property,' ' and not to his' father’s, or to 
that.- of -the -adoptive -father 'and not to the mother's, or, in 
other words, that he should only succeed to the property of 
the adopter. 


, In . the case of The Collector, of Tirhoot on behalf or the 
Court of Wards v. Hari Prasad Mahanta (W. -R., Vol.'VII, 
p. 500), it \vasiheld, that <a Hindoo widow in Mithila has 
power to adopt a son in kHtrima form withoother husband’s 
consent ; but such a son would not succeed to the propert)’. 
left by the husband of his'adoptive mother, but would be 
considered her son, and entit led to succeed her only.' ;It was 
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further hpld$ ithat such >a' son docs.notilose his position in his 
own family. 1 do, not see any reason.for making thil'distine> 
tion unless one would attempt like the pandits of old, to 
'*Voverc'ome''u\§af ■ pMsages' 'of Hindu' ' law,' ‘‘tbb' ‘ Wlihorn for 
' "oiiHt^4ilhnipulatioh’,'hy’the often has'elOss'all^^tio'n'ofcustbln. 
’'If XintW^'system'Cif ddoptibh'isallbw'etftb^j^i’evair,' let “the 

"’'•Z^t^jjla’so'ttTnkb fh^e 'property as llehu O'rdMns— ' 

•vfii •-ui ci1 i'i . i • 

r.ibist, ino 

osl.^ oM-.v -.’.Ii.'hjii 0 ‘ 

.*015 SO'ih t!' ffiidvf v.i lOf-rnii'! ! .• !• .. t 

- ^.The son of the,body,and.the;8on of the wife will divide the 
-property .between ..themselves, .left, by their . father. .As, for 
j..y.,the, other, ^n.£|op8, let. them .take .the property as enumerat* 
r.“ Ia8i.,nap.ed ;>§ing.,,ex^^ .by -any ^one of the 

.son.stands,.fou]rth in, the list; so, in, .the absence of an adopted 
■son,.he.Xth6,,fcritri7na),fOughtto.be,entitled.to all the legal 
.nghta.giyen.to an -adopted ,aon.,i He ought to.be allowed to 
.teke,^ot' only, the .property of pis adoptive motherjs husband, 
but being within the first six of Menu’s enumerations, ..like 

• * ’4i*j **♦ * f 

an adopted son, be ought to take the propertv of bis adoptive 

.j.-.i rfiii P^H‘V ' f' ! . ’IV 1 f,':i > ’i.i • 

fathers relatives both sogotra and dsogotr'a. (FideOal. 
'’Law'ftep.^'’'V’6l^,iy, p.’ bSA) 
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MINOKi^fV iil^D i'GU'XRfilANSHlf. 


fioi minority AND. >GUARDIAl^Sm^^^ • 


•r.«. 


I!; ,ij:0 ^lO Kiihtuift tfjil o:fji jNf;:! •■■;','! ;)!iio.7 :mo f. ly'aj; 'y. J 
Period of mu,„, §,J[8^^.My^j3RiTY.,underjHiD 

.nRfi P-4iflfer,ence^,oi; 

end, of tke:Sjxtee.n^h^ 3 |pMj. .^h^Hin^u^ \Yi;iters se^m-,tO;talce 
the former view (a), and this was always held to he the' law 
in Bengal '(&y'’flTfiiiitt®'lntiitvis s^Jited^td -fea the rule ih 
Mithila andJ^iharfeaV'^^Pwas i':f6llwed!?in'‘ Sdtithcim India 
and appar^p,tl.y:ipr§ 9 Jn^ayj^c,)-i.i Different periods were also 
fixed for special purposes by statutes, which it does not 

^nefes wilVW^n Vbse^aiyimp'qrfance ia''c()niequhnce of Ac^iX. 
of' 18t6,‘ wTiifcii''^li^^^i* dO'ivh^’aS [y.-^ene^ar'ruW'fof'aff'pej'Sons 
domicUoQ li'^iBritiali 4tiifia^qr^£he^‘Allied^States, that'tvl^efe a 
guiariiiian ^s beeft''‘ap'^6intei^ Ky'ii i^ouv'f of' Justic'ei^bir’Vrbrere 



Order of 
guardianship. 


all ^oJfier'cas Js/ hb' thy^cqSple;fidn'b?Yhh’’ei^lvtfe*erith‘;p 
'iu^lhe Act' is hot tq'iiff^ct any p^So'n'iti-resjiect'of marri%fe, 
d6wefrdi‘vo¥ce,'o*r’ adoption. ■ ' • “'•*■•" j M.-,.., *t.r. 

)'. ir'vii ; -.’luto V : < ■■ : i • (■■ L,, ‘ ■'■ .fi’- ! '^tt- '; j; :i;'. 

,§ ‘189. Guardianship The Hindu law vests th’e guar- 

dianship of the. minor in the sovereign ^2).ar,en8.^m<n£B. 
Of course this duty is delegated to the child’s relations. Of 
these the father, and next to him the mother, is his natural 
guardian. In default of her, or if she is unfit to exercise the 
trust, his nearest male kinsmen should be appointed, the 


(a) 1 Dig. 293 ; 2 Dig. 116; Mitakshara-on Loans, cited V. Dnrp., 770; 
Dayn Bhaga, iii, 2, § 17. note ; Dattaka Mimabsa, iv. § 47. 

(&) 1. W. Mac N. 103 ; 2 W, MncN. 220, 288, note Callyehwn y.Bkuggo’ 
lutty 10 B. L. R. 231 ; 8. G. 19 Snth. 110 ; Afothoor MoAvn v. Stirendro, I 

cm. 108. 

(ej W. MacN. tiK sup ; 1 Stra H. L. 72; 2 Stra. H. L. 76 77 ; Zaehman 
V. Rupehand, 6 S. D. 114 (136) ; Shiyji v. Datu, 12 Bom. H, C. 281, 290. 

(d) Khwahish v. Surju, 3, All. 698, 



MINORITY;. AND ' GUARDTANSniE.’I/: 


r§7>r. 


paternal kindlfed!havlngithe 'preferende. over tliejxiat'ernal7(6);)it 
Orcorirse.t in:an u-adivided.fainilyv.!‘<governed by •Mifca'kshavav 
laijr,, the: management, .-of the whble'pnopertyvjihcluding.the'i-, 
miaor’Sj.phare, would- necfeasarilyo'be ■vested- in the; hearestiii 
ma,le, and not in; the. mother., i'ltiWduldibe •othenvise’jlvliereirl 
the fatpily' was divided iBut-ithis w.olild'.'not’interfereY^ 
with" her., right;, to the custody of-th’e bhild- itself; 
matjher^.loses .hernright iby a^sbcond. man iage' land : al fajiheri . 
loseS-his rightibytgivihg'-his Ison in - adoption'' And;,' of; 
course/ 'any gUdrdian.ihoweye'ri&ppointed; many.-.be'lrem6-ve,d« 
for^proper- cause (/c)i Litllerot'mothing'isi to'beifotind ou'thex 
subject of guardianship i in worlcs'- on • !B]indii.'law. t-Tbe - mat'Ecr > ' 
is/principally'reghlated«by' 8 tatut 0 'i( 2 )r '> c’-i-.- lirp.---? - ill -k'I 


. '§■ 190.' ‘The 'light of 'tlie'jj'nardiaSh'to the p'osseWiiin of tlie ’ RightoEguar- 
iD?arit'‘is'%h-'aBs 6 'late''VigHty‘t)f'Svhich*he"<?iii'^ 6 l ' be i^jJifiVedi^ todyoEminor.-- 
ev§n ’by tKe’ desxtb-’orfhb^niibbr himself, 
cicht’'gr6flHdb.‘Tnt6BB^8Sb’e‘of^'pil’eht8‘,^e8p'ebiij\yl'^t4s(i’irvioBy^ 
tlfli* th'e'busl'ddy^of thei/^child'is a mat£h'r 6f'p'4hT8r m‘in^ll]l/* 
to^ the m • '^hati £he' idtistody' '^of alfi’ articl'd' of ]tfbp 0 P 6 jr ‘ ’^OS'iSs'’ 

Ttr.n »ln Kfrr vfiTf 



of'l‘852. 1Q5 ; Myhiiboo'\^,Ounah, S. D, o£ ISSi, 829. . Under Mitlula'lawr, 
lioweVertnitilrn'slbeen held 'that th’o'niothdr-is'cn’titTed't'iJ’Bfe gfiKnlia'n' oE'thd 
perspn of her minor son in,prefer,enoe.,to the father., Jnssoila vj Lalla.Nettya., 
5 Cal. 48.’'AS'to 'th'e claim'of tUA step-'inothci'j'sce Lukmce v.'Umurchundi'^ 



]BamaBoondaree,^. D.-oLlS6D,-i..o32 ;-Skjnner -v. Onle, .14 309. ; 



1822 ; Mad. Reg, V of 1804 Act, XX of 1864 Bengal .4ot..ilV,,o£}J8jji). >n,nors 
not under'Court pf Wa^ds,{AGta:XIj of ;1868.’j ly/.o.Ii 187;2,iEdnc.atipn,?nd jinar- 
riag'o of minors, Acte XX VI of 1854, XXI of 1855, Xiy,of 1858. U.ainiBnniiea 


22 a 
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mNORITY AND aUARDJANSHIP.: 


Change oE re* 
ligion by pa* 
rent. 


however, i have frequently occurred’ ■in' the 'Indiau^'-Obuffca'/ 
where'- the' 'fiqht iof -a parent ^to recover* his child h&s been*' 
contest,ed, on -'-the' -ground that the '-parent ‘ had 'changed 
his religion, and was therefore no longer 'a fit gu'ardian -for - 
his child'; or that the ‘ child' 'had changed -its religion, and' 
was: no' longer willing to live with its parent. On the former 
point - it has been -'decided, that the fact that a father has'' 
changed hisr religion, i whether - the^; change 'be one to -Ohns-‘ 
tianity or from Christianity, is -of itself hb reaSoh for "deprive'- 
irig him of the- custody of- his children. It would be different,' 
of course', if the change, were ; attended" with' circumstances 
of immorality, which, showed., that :his hoinebvas no longer 
fit for the residence of the child , (m). But the-case of a 
. change, of religion by.the .mother, might , be,,fiifferent.. . The 
religion .of the father, settles the law. yy^^hich, governs. jhimself,- 


his family, andhis property. ‘.‘;^rom ^the , every,. , necessity ,:of 
the case, a . child, in . India, under ordin"9,ry. circumstances^, 
must.lw, presujned to have his father’s. religion,., and, hiSj 
corresponding , civil , and socia,!^ status and it is,* therefore,, 
ordinarily,, and in the absence of- controlling circumstances, 
th’e,'duty 'of "a gua-rdiah /ty -.'train' hisVinfant wprd ip‘,buph 


religion. .Therefore, ! where:ih"’ change of religion on the' 

.'•.P-.'i'i n; i.ii'J,, .lii ' L.,u ' 

part of - the^ mother.iwonldrhave. the effect. of changing* the 
relii^onV‘..OTd’.therefore';the', legal , status, of . the .;in 


Court 'wptild' remove her.-fro.m her position as guardian;, Y^'n^', 

the asserted wish of the minor, also, to change his religion, 
in conformity with that b'f the mother; would Vbt-nbcess’arily! 
alter 'the case ; unless, perhaps, '^whete the advanced-age of. 
the minor, and the settled character of-his religious 'convic- 
tions would render it improper, drlimp'6'ssibleft'o atteii^pt to 
restore him to his former position fuJL ^ - 


V, Sbobh Ko.onwaree, 7 Sutb. 321 ; S.'O. S Wym.- 219 ; S.-C, S 'lnJ Jur. 193 
Banicbundor v. Brojonath, 4 Cal. 929. Sec as -to Pfbccdarc, AcflX-bflSGl i 
Guardian" and Ward* Act, 51 U'of 1874. .. ' 

(to) ‘R.’Bezonji. Perry -0. 0: 91. . • • ' ' 

(n)' Skinnor'v. Ofdc, 1'4 309 ; S. 0." 10 B, L. R. 125 VSi'0. 17 



MINORYTY' Ailb' GUAEDIANSHIP. ' 

§'19li'' The''case‘df ii'child villutilikrily'l’eaviiig'it^ paredts by 
has''frequeritly'doc*urre'd''wKere ‘there h’as’bedWa conv'ersioti'''' 
to’^'ChristiaLoity.* K ’seems! 'at '6he"‘bimW’t’o’’Hkv'e'’i)^eti'tHe’ 
pra^ctice of tiiB Gohfts'of'Caliutta atfd‘'Ma8rak''"t6''^Snbw'‘'£fie’‘ 
child’ to hi^‘ 'discfetiori',*if '’fljiob'k personal'eisamin’- *' 
atioh they were'- Satisfied th’dfhis wish’ was' to" 'remhin'-away' 
from his parents, andthk’t.'h‘e’waa''capabi4'’of'e'xfe’rcisiiig‘an’ 
inteiligfent jtid^metit; updhi the point. ‘‘’The'^’c'diitrary' rule 
waa''fof ’ the '•first -time ' laid down by tb'e’Supfe^d''Gourt’bf‘ 
Bombay; -wheti thejr directed' a’ boy df'twelvd yea'f8'old'‘tb bd' 
given ' baot ' to his 'fa'tKef, and reW’sed-'to examine hiiii as 'to • 
his” capacity- atid’kndwlfedge'- 'oPthe'-ChWstia’n ^eligioh-.'br^s' 
to'- his ‘wish to' remain -with'''Kia- ‘Ghristian ' ‘instructors '!(-o).-- 
This ’’coufae \vaa apprdv’ed- b^Mr.’ Justice 'Pib(tesi>'iii‘ to' who'tb' v 

followe 
case 

^iAinso^ an’d'Sir'^dfldW ^Mittedtdh'i dfebided ‘thal'k '-HiiSdii' * 
youth. .of .the yge..o{ .fourteen,. wHq.had^gpne tp'T^^^ ^Scottish 
missionaries, should be given •up'''td'--fhis fa’theV; ithoUghlthe. i 
had become a convert to Uuristianity, andiiwasi jnostianxiops 
tp.-'remain'i' Ayith’ his'.he'vr. p'lpispcitQrs.,', ‘A’.similar;’dbc;iyion Jyas, 
Biven-!in"Galcutlain 1868,-, .’Sir MordcCiiHi W^ls, where-a^'' 
boy 'pf’fifteefi 'years 'a'nd two- moritbs had yoluntarily-.gone.to . 
reside. '.with' the; missionaries (r).'!.-jtt.may also be.,6bser,‘v,edj 
that' it,is‘, aVcri'minal;dffenpe,'under'’,the 'Ihd^^ 'C6deV j.tb, 

entice from the keepiiig of its .lawful’^uaidiati- a 'liaal'e^mihor 

under-the'iage of fourteen,. or .a (pmale minor! under<.the'>age 

• Ml'* 1 yl .• ■ ''•II :'l . . •*’ •/ 'I ■ A? 

OtiSlXuGSn f * r :> 5 . -j I <■♦{{»[ 'jt*” *•* r* / 

‘'(o).' Noftleporteii. was colinsial.fdr tfre' niiisidn’4ir{oS'in'.th?,ikse.^j!, 

.’. fr) .Bo'Hemiiautlj Bpse.'l Jfiyde, 111', i 'v . 'V ,'V.. ■',! ■ 

^(ty r,,P. O.'ss.'.l'Sl, 363.'TK9„consenl,.-or wishj.of .the^minor is-quito‘ini- 
material! '' See ‘cases cit’ed’sub Ideo. Slayne's Coriimcnta'ries p.n the Indian 
Penal (^e, ' 
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MINORiairANp.OlJAU^IAN^E 


’“sitiinRto. 


Effect of cod' 
tract. 


,r §192. The. mother^ is jthe, natural; .g\iardian ill^gitijr. ■ 

mate child. Bu.t .^where,. she ha^ . alloweji jqhild,;|tp-;be 
separated fro.m ,her,.and , brojight -jUp,.,,by ,th? father,; .pr^^by 
perspos .appomted . .byT;him,‘ Jfche.Gpurt,J^yill,.ppt alipw.her jtp 
enforce herr rights. , j^pecially.if-^he.:r,e's|dti v^puld .bp.} dis-|,.v 
adyantagepus .to thie",chUd,,by dppn,nng,,it .pf-.the advantages--, 
/of a higher jmode.,of -life and, education rno;’! 

§<193.. ..Gontracc3'imade:..by .a[;iiiinpr, hifngelfjia're,iat;thp,i 
utmost. voidable, not void. ' If.made.for^trany ^peces§ary[cpurr.-’j 
pos.e they are absolutely binding., jupon hiip, and;, they, c;m p, 
always be: ratified. by him ..after :he attains p full (age^,.;either:. 
expressly, or .impHed)y;;by,!acquiespeppe,-;japdp taking,, .the; 
benefit of. thepa .(u), Hef,will.also ,be./]t)opnd .by th,e ^ 

guardian,, when. bona ,^(2e,and;fqr,,his,intprest, .,and,pwhep Apj 
is, ..such as, the infant . mighf, Reasonably .and^prudep^tly^.h^vj^*; 
dene for, himself, , if hp,h^d;^pn,.jp^r /uU, jBut^.^n.pt. j 

where^, the act.jappeara ^j8,ib^n,efi^(wh,.. 

uoles.s -he ratified jt. q.n^ap.^ing^^i^ 


■’(itj ‘ B.'*®. ■■ Flctohei-' Pdriy'^O? c;'l09i1>lliii4ayi 

Sec. .of (i860, <164 ; Lai D^s v.' .Kekunjo.iA Cal.i874. ’ [.>(i',f> riVf I/O 

(u). Bennie v. Gnnganarin, 8 Snth,. 10,; Boiddonath v. Rainkishorc, 13 
Sntli.' 166 ; Doorga CbumV.'Ham’NarM&’ib. i72.' ' •.ov.r D r; ■ uittl 

, {vj .Cnuminany v. Pemmma, Mad. -See. of 18S5,.99 ; Temmakal v. Sub-, 
bainmal, 2'Mdd. 'H.'O.'iT'j Kuratirdoddeeb'v:, Shaikh Bl)dd66,’ll'Suth’/'l’34’V 
Makbul.i'.. Siimati' Mosin.ad. 2^,'B. L:;B..,(|A.;C.:tT.') 64 ;.S,,C,-irSuth, .895:;; 
Gobrbopersacl' v Mudddn. S. SI of 1856/980 ; Roomier jfaraln'vt'Beiibnd'" 
Bam,- 4' Cal. ;76.'Koshan Singh v.‘iHarrKiBhan',3 All. 53.>.,Sikher'-,Phund'Vf,J 
Sniputty, B Cal. 363, See as to a guardian’s po.wei* of leasing,. Nobokissen, 
V. "Kaleeperfiadj'S. S. 'of .18591’ ''GO?-'; Gopeenatb v." Ra&jdwnn, ib‘013 ;'Babcc- 
Sowlutoonisa v.,Robt.,Savi ib. 1575. .See' as to contracte-requiring statutory, 
sanction,"’ Sebi ‘ Dutt' v. " Su'bodra,^2 Call 283, iMiihji'Ratb' y.-'Bara'SinglivS 
All. 852.; Sporga Persad V. Kesho Persad; 9 .1..4.r.37. -f .c'ric..; 

(w) Sambasivien v. Kristhien, Mad. Sec. of 18£»t. 252 ; Naiwob SyuS 
Ashrufooddeen. v: :Mt. Shama Sooud,brue; v. , U„of 1858. 531 ;: 'Nnbaklskch -vc 
Kalecpcrsad, S. D. of 1859, 607 ; Lalla Banseedhur v. Koomvnr Bindcscrec, 
10 M. I.. A. 454. _ .A guardian may pay debts barred by statute if ‘fairly i^e,' 



banny r. Teerpurachurn 
A ratification, will .bo 
from- the.’ pcrsou'whb, 
B. bn85’. .812.' 



/' MINOmr^ AND (OUAlimANSHl'P. 


iVi 


■ -\vH*efe'J'the"act is vdonb 'by la'iperson^Avlio isndt bis’ guatdian, 
•'! b'ut'Svhb'is'^th'ei'iniYiagerllif 'the-’festate''iD rwhich'-he -'bab 'an 
, ■iviterbst7'he‘'^’ill ‘equally* be -b'o\in‘d,‘Jiflutfder the' circiihistahces 
sQhe "Step* tak'en*^vi^a3‘ necessary i 'propeY'. br'qrfruclent' (l/):'"® 

'.‘i ‘-••iVVhe're, h6w6ye'p|ithe' a(St is 'done by a’-pertonln poSsSsbi'en 
of property, ' who does not profess toXbe'afcting’.'ori'b'bhalfbf 
r thp‘,. minor, ;;but.^yhq. claims' Jo .bp<jindependan;t lOivyjQprj '^ai*'d to 
^b&j{actiog on, bu.^owp behalf, it|WiU no.t'ibicd the infant.who 
,.i8; rqpljyfentitiled {z). , .■ , tui . j. :j. ■' ; ’{,cf oin • 

Of .\course;,,thei pyectiqn_,vto! a'ni.pct^bn [the-groundrof.mi- 

■ -noritymust be “taicen- byj- the^^inor"‘himBelf. .* ThoseT'jWjio 

.-deab.with^him.arer always botfnd, .th'cTuglx he may -not'heYa)) 

• . .IiMf -J. !n)“/ ■ • • .Y''.' - -fT.! . . 1 . . 

Where a minori'.on.jcoming>o£ager6ue8 tosetija sale aside, 

he is bound'to refund 'the '^tffdhasb^'mbney, when' his' esta'te 


has benefi ted by it, or to hold the property charged with 
the aniount of debt from which it has been freed by the 
Sale (6). 

§ 194f. A minor, who is properly represented in a suit ,will 
be- bound by its result, whether that result is arrived at by 
hostile decree, or by compromise (c). ■ But the Court will 
not make a decree by consent without ascertaining whether 
it is for the benefit of the infant (d). And the mere fact 
that a proceeding was partly conducted through the inter- 


Equitiea on 
setting aside. 


Decrees. 


( 2 ^) Hunoomanpersad v Mt. Baboobee 6 M. I. A. 39B. 

(z) Bahnr All v. Sookeea, 13 Snth. 63, 

(а) Canaka t. Cottavappah, Mad. Dec. of 1855, 184. 

(б) Bukshnn t. Doolhtn 12 Sutb. 337 ; S. C 3 B. L. B* (A. G. J.) 42S / 
Paron Chandra t. Earnnamayi, 7. B. L. R. 90 ; Si C. 15 Snth. 268 ; Bai 
Eesar v. Bai Ganga, 8 Bom. H. G. (A. C. J.) 81 ; Mirza Pana v. Saiad Sadik 
7 N. W. P. 201 ; Knvarji t. Moti Haridas, 3 Bom. 234 ; and see Gadeepna v 
Apaji, 3. Boin, 237. 

(e) Venkateswaraswami v. Krishnasomayajalu, Mad. Dec. of 1860, 243 ; 
Tarinee Chum v. IVatson, 12 Snth . 414 ; S. C. 3 B. L. R. (A. C, J.) 437 • 
Modhoo Soodun v. Prithee Bnllub, 16 Suth. 231 ; Jnngec Lall v. Shorn Lall! 
20 Suth. 120 ; Lekraj v. Mahtab, 14 M.I. A. 393 ; S. C. 10 B. L. L. R. 35 • 
S, G. 17 Snth 117 ; Mrinamoyh t. Jogo Dishnri 6. Cal. 450. and the guar- 
dian may equally compromise claims before suit, Gopeenath v. Ramieewnn 
8. D. of 1859. 913. ' ' 

(d) Ram Churn v. Mungul, 16 Suth. 232, Civil Procedure Code, Act XlV 
of 1882. S. 492 ; Bajagopal v. Muttiipale-m, 3 Mad; 103. 



MINORITY. AND . QTjAilDlAKSHtl* 

.veption of la .Civil Gburtr— as.for-.instaace, a decreeion a fore* 
j.plos.ufe-Trdop’S'not give, it any ^additional.*, validity, against a 
minor, .jinlessrh.e is.pjrpperly made„;a,party tp.jthe.proce.eding 
at a stage; Wjhe:ai.;hei:can.jque8tiQn-;it . on fitSi.mprits.(e)....iOf 
*[Cpurse,,,a cprnprpmise -.or a... decree. can- always, be set aside if 
r.obtained;by,,fraud.,d/).j u'lx -..v.. * .l/r -o 

t\*' ■ A- ' guardian is 'finable tD-l)e'-sued"'by- his ' ward' for 'daiii'afls 
' arising- from hiS'-feudulfe'nl/ or= illegal acts '(g/.)' 'For’^'^debts 
due by the ward, the guardian of course’ is only- liable 'to' tiie 
ex6ent*of the - funds 'whibh haVe'r6aclied hi§ hands'Xfc).'*"' 

ifejl Bnzraii‘g v.'Mfc. ^autora,’22''.Sulii. li9l ’ ^ '* 

,(/D'Lekraj,.v. -/Mathab ,14iM,;'I. A,-P93f}' S./O.-lOtB) .'L. 85','iS..C.i'17i.Suth. 
• 117 ; Bibee Solomon v. Abdul -Azeez, 6 Cal. 687. 

‘ ;C9)'Is8ur..Chuildertv; Ragab.'B. D.' 61(1860; l.i349."‘'i> ('•( '5 

,(AJl„Sheikh Azeemoodeen v,,Mponshee, Author, ,3,.Snth. ?37i 
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WIDOW’S RIGHTS AND POWERS. 

(Synopsis of the Tagore Law- Lectures by 
T. N. Mitter, Esqr., Mi A., D. L.) 

Almost all the authorities current in the difierent schools 
are agreed in recognising the title of five female relatives to 
succeed to the property of a Hindu dying without male issue 
and intestate. These are 

1. .'The widow. 

2. The daughter. 

3. The mother. - 

14. "The grand-mother. 

Vo. • The great grand-mother. 

, ■ By .none of .the schools is the sister recognised as an heir, . 
except the Maharashtra school.* 

Of the five -female relatives mentioned above, the widow 
succeeds, first. 

According to the rule f ' of the Mitacshara followedby the 
other schools, except Bengal, the widow takes the whole estate 
of a' man who being separated from his co-heirs, and not sub- 
sequently re-united with them, dies leaving no male issue ; in 
the case of undivided property, the widow docs not succeed, 
Ishe is only entitled to maintenance. According to the Ben- 
gal -school, the widow succeeds to the estate of her husband 
-whether he was united or separated.§ 

The widow, however, who succeeds to the estate of her hus- ■ 
band is, according to all authorities, the chaste widow ; or, in 
other words, the widow who, during'.her husband’s life-time, 
was hot guilty of unohastity.il A wife who commits adultery 

' - * Bbaskar Trimback Aoharya v. Mahadev Ramji and others,— 6 Bom. H. 
C.-R., 1 ; -Vcnaycck Annnd Row r. Luxumeo Bai and others, — 9 Moore’s I. 
A., 616. 

r See Yyavahara, Mayukha, Chap. IV, Sec. VIII., para. 19. 
t See Mitacshara, Chap. IL, 8cc. 1., paras., 30 & 69 ; Yyavahara Mayukha, 
- Chap. IV., Sec. VIII., para. 7.— Ed. 

X fiunjeet Singh v. Obhoy Narnin Singh, 2 Sel. Rep., p. 816. 

(See ais'o Yyavahara Mayukha, Chap.-lV-., See, YIIl., para 6 — Ed.) 

§ See Dayabhaga, Chap. XI,, See. I., para. 3 ; Daya-crama Sangraha, 
Chap. I., Sec. II , para. 1, — Ed: 

H Kerry Kolitanee v, Moniram Kolita, 19 W. E., 367 tt ttq. - 

23 
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WIDijW's felGHTS AND POWtHSi 


during the life-time of her husband losfes?" ’ her Tight to inherit 
her husband’s estate;- unless the act is condoned by; her hus- 
band or expiated by penance. 

If a man dies leaving more widows than one, all his widows 
Succeed to his estate together j the ' estate to whitih "they 
succeed is one estate in law, with the right of survivorship 
attached to it, so that on the death of one widow, her interest 
survives to the surviving widows, and does not descend to the 
other heirs of her husband. So, long, therefore, as a single 
widow is alive, no portion of the husband’s estate can descend 
to the other heirs* * * § of her husband.i* 

If tVi’O widows effect, among tbcmsfelves, a partition of their 
husband’s estate, by such partition the right of Survivorship 
is not destroyed. The right of survivorship is so strong that 
the survivor takes the whole property to the exclusion of the 
daughters of the deceased widow, .+ 

The widow succeeds to such property of her husband, as he 
Was possessed at the time of his death, or was eutitled to at 
that time. The widow docs not, for the purposes, of inheri- 
tance, represent the husband ; ( i. e.,) the widow will not be 
entitled to any property to which her husband, if livings 
would have been eutitled by right of inheiitance.§' . • 

If the husband, however, had been entitled to property of 
which he did not nr could not take possession during bis 
life-time, then, on his death, bis widow,; as his heiress, would 
be entitled to sue, if the law of limitation did not bar her; to 
recover possession of the said property, the cause of action in 
: such a case descending to the widow. The widow would also 
be entitled to succeed to possession of the property. in which 


• Matunginee Debea v. Joy Kali Deben, 14 W. R., 23, A, 0. J. 

+ Bhupbuty Raur v. Badbakissen Mookerjea, Montriou’s Cases, 314. 

J 11 Moore’s I. A., 487, Bbugwnndecn Debey v. Myna Baee. ' . . ; •• 

§ HuroEundorcc Dcbec v. BaicBsurec Debeo, 2 W, R., 321. 
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her huaband had a vested interest under a will or deed, the 
actual enjoyment of the same by her huablind having been 
postponed byian intervening life-estate.* ■ . 

There 'is a ' Class of persona whom the Hindu law has de- 
clared incapable of itibbritihg.' They are ’as’ follows : — "Itn- 
po'ientpersbns, outcasts,’ persons born blind and deaf; madmen, 
idiots, diim'b’ 'person, and those who have lost a sense* or a 
limb.”‘f- Lepers and religious mendicants are also included^; 
in- this category. These ■ persons are excluded from the 
inheritance. ’ 'Their' widows, therefore, take nothing, since 
"they themselves took nothing; although their sons, who are 
free from ’those' defects, wauld inherit property' which they, 
but for thos’e defects, would have themselves inherited. ’■ The 
widows of such- persons however are entitled to maintenance 
to the'end of ‘their .lives § and' Taj nawalkya adds, oh cohdi- 
■ tion of their conducting themselves aright.|l But if.they are 
unchaste, they should be expelled. 

The Hindu lav/, however, only declares that those persons 
(impotent, &c.) are incapable of inheriting property ; there is 
no authority which declares that they are incapable of hold- 
ing property (like persons- attainted in English Irw). There- 
fore, a person falling within this category is perfectly compe- 
tent to acquire property by purchase or gift or the like ; and 
their widows would succeed to any such property which they 
might have held during their life-time. 

’• All- the ‘ schools ’agree, as a rule, -in regarding the widow's 
estate'as a re presentative esta te, as' typical of the estates 
which the 'other female heirs have in the property -of their 
male- relatives. 

)- )- ■ ■ ■■ ■ ' ■ • • 

• Hnrosnndeico Debee v.,EajesBureo Dcbee, 2 W. K,, 321 j Rownn. Persad 
T.'Mummut Radbn Bebce, i Moore’s 1'. A., 137. 

+ Menu, Chap. IX., ;V. ■^01.. 

j. Dcvnla. 

'§ Dayabhaga, Chap. V., para, 19; 

11 MltacBbar.-i,. Chap'. IL,' Sec. - I., para-. 21'.r 

23 Ct 
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OBLIGATIONS OF WIDOWS. 

How far the Hindu widow is obliged in these days to ob« 
serve the strict mode of life enjoined - upon her, was. the 
subject of discussion .before the Bengal High Oourt.§ The 
suit was one for maintenance brought by the step-mother 
against her step-son ; and the defendant pleaded, in diminu- 
tion of the plaintiffs claim, that by. the fi^Aasfer’s she is 
bound to lead a very strict and austere life, and, cpnsequently 
the amount claimed was excessive. On this the Court ob- 
served as follows : — "As to the life of semi-starvation and 
wretchedness, in which it is argued that,; according to the v 
Shasters, a Hindu widow ought to live, that .is a matter of 
religious or ceremonial observance rather than of law. .A 
Hindu widow is in these days at all events entitled to .decent 
food and clothing if the head of the family . is in a position to 
supply them.” 

■ • 

• OBLIGATION OF WIDOW AS AN HEIRESS. • 

The leading case of Kerry -Kolitance* u Moniram KoUta, 
established the following points : — • ' ' 

1. The widow is not a trvstee in the sense, which is ordi- 
narily attributed to that word. ’ 

2. That as other female heirs, such as the daughter, &c., 
do not forfeit their estate if they fail to perform duties for 
which the estate was conferred upon them,' there is no reasoq - 
for declaring, in the case of the widow, that she forfeits her 
estate for such incapacity. A daughter, who had succeeded 
as a spinster, would continue to hold the estate even after 
the death of her childless husband, when she becomes wholly 
inefficacious to confer benefits for which she was selected. . 

3. The widow’s estate is not conditional upon her using 
it for the purpose of benefiting her husband. 


* Hurry Mohun Roy v. S. M.Nayantora, 25 W. B.. 474. ' 
t B-! 36T. . ' 
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4, Tho proposition that, if a trustee is not in a position 
to fulfil his duties, tho trust property must be taken .away 
from him, is not correct either in Hindu or in English Law. 

5. The te.\t of Katyana, "let the childless widow pre- 
serving unsullied the bed of her lord, fee.,” is not to be 
interpreted as making the enjoyment - conditional ' upon her 
keeping unsullied the bed of her lord. 

6 The proposition that an estate once vested cannot 
afterwards be divested, is unsupported by authorities in Hin- 
du Law. 

7. There is no analogy between the widow’s estate and 
the widow’s maintenance. 

8. That tho. estate once inherited by the widow is not 
forfeited simply by dnehastity. 

The result, on ah examination of the authorities* regard- 
ing the widow’s obligation to reside with the members of her 
husband’s family, may be summed up ns follows 

1. The widow is not obliged to reside with her hnsband’s 
family. 

2. That she has a perfect freedom of choice in tho mat- 
ter of her residence, provided the residence be not impro- 
per or be not for unchaste purposes. 

3. By tho voluntary change of residence, or by refusal 
without any cause to reside with her husband’s family, she 
does not forfeit her right to the property of her husband. 

4. Nor does she forfeit her right to maintenance from 

the heirs of her husband, to whom her husband’s property has 
passed on his death. - * 

• Eiisiiiiith Brsack v. Huriisundcroo Dosseo, Montrion's Caeacs ot Hindu 
Law, p. 495 ; Oma Drbia v. Kishon Moni Dcbia, 5 Scl. Rep., p. 323 ; Raja 
Frithco Singh v. Ranco Rnj Kower. 20 W. R., 21 ; Jadu Moni D.asi v. Khotra 
Mobun Sil’ Sharaa Churn Sircar’s Vyavslha Darpana, p. 384 ; Suniomoyoc 
Dossec V. Gopal Lal D.xss, 1 Marshall, 497. 
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NATUEE AND EXTENT OF- WIDOT^S. ESTATE. • > 

The following: propositions’*^, may be’ considered aa estab- 
lished:— •' ■'••• " ■ • ■ - 

1. . The. widow rnust flnjoy the estate;duriag her life. 

2. The ;enjoyraent must, be by a moderate use ,of it. ... . 

3. .The lUse. should not be; by , .wearing delicate apparel 

and similar luxuries. i . Ti .. • 

of it. 

■ "-S. 

completion of her husband’s funeral rites. 

'* 6. If the widow is bnable to- subsist otherwise; sh^ is 
authorised to mortgage, sell, or otherwise alienate it. • ' ' 

‘ 7. The' "widow is permitted to make presents '^to the 
•sapindas and other relatives of^ her husband at- his ’ funeral, 
rites. ■ ‘ .i. i. • : .,T 

8. With the consent of'her husband’s relatives, ’ she Vritiy 
bestow gifts on the'kicdred’of her own father aiid ihether.- ■ 

'9, The- widow' is enjoined to give ''to an unmarried 
daughter a fourth part out of her husband’s estate to -defray 
the marriage expenses of the' girl. .> j i >- . r v. 

10. On the death 'of'th’e widow the property goes to the 
heirs of her husband, and not to the heirs other atridhan. 

. 11. The property inherited. by; the. widow does.. not. be- 
come her striclftan. 

The substahce^f the. reported cates' On the' subject of thb 
.widow’s estate may be stated to be as follow ' 

; • 1.- -;That.the widq^r completely represents: the estate.^* 

• 2. That generally whatever bai's the iiv.idoTy; would also 
bar the reversioners.^ 

* See Dnyabhiiga, Chap. XI, .Soc. T., par.is: 50 . Id 06, 

' ■ -i Goluck money Ucbcc v. Uigumbnv Dcy,. 2 -Bottln<'>i 8 ’ Kon., ll'S 5 Kafama 
Natohiar v. The Raja of Sivagunga. 1) Moore ’.s I. A,. 530 ; Nobin CUundfr-i 
Chuckcrbntty v, Issur Chuudor Chuckerbutty, 9 \V.,K., p05. . 


She ^ is not entitled to make a gift, ^ mortgage, ..or sale 
But a' gift or other alienation is permitted for the 
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•8. 'iThat' by beR rilienations she conveys an - absolute 
itib4rest' nbder certain circumstances. • • • 

4. ■•That -the- circurristances under which she conveys: an 
absolute interest,' it is very diflScnlt- generally toidefine.f • 

• .'5.'-' She is'not*a iUere life-tenant-,| :• 

6. The extent of her interest over moveable’andimmove- 
■ ablei property is, in -Bengal, the san)c.§ 

A reversionary heir, who is bound by a decisiom against 
the widow, respecting the subject matter of inheritance, is 
also barred' by limitation, if;witUoufc fraud or collusion the 
widow is barred by limitation. • • 

•' -The reversioner lias- the- right of bringing a suit against 
the widow and the adverse holder for the purpose of Having 
the estate'-reduced. into proper possession. In ' such a -cose, 
the possession .of- the property so recovered shallmot’be -given' 
to the - reversioner ji blit a’ manager should be appointed by 
the Oduft to take -charge of^the property add to- 'account, to 
the Court, - of • alh the- ro'nts'Und profits, and’ the Court shrill 
^'old-tbe srimO for' the benefit Of-'the heii's who may- happen 
'to succeed'on'the death of the widow.1l ' 

■" 'Ifis-hot strictly "correct to say that the widow is a trustee 
'and' -hter estate ' a" trust estate.* By the Hindu law,- tho 
'widow holds the estate for her own behefit.' She is Entitled 
to enjoy the usufruct of the property during her life, and 
‘the- alienatioris of the property by her, in- some cases stand 
good and pass an absolute interest' to the aliehce. ' • 

- A. Hindu -widow has no power to aliqpate. the profits of 
,the estate which .she had inherited from,, .her , husband, -an'd 

■ II ■ t_ - • 1_ 

-'.'t'Joiloomonee Debaor.'-Siiro'da'-FrosanndMakerjea, 1 BonInois,'129.‘ ' . 

• " ^L-Kasinatli ' Bysack'and 'rinorher'v. Hurrosandry 'Dossy,' Mo'ntrion’s Cftsei, 
p. 495. . 1 . v .'. 

■ § Nobin Chunaer-C-huck'ei-butty v. Issnr Chnndor Ghuckerbut^y, 9’W, R., 
,508; Amiito Lall Bose v.Rojoui Kant Mittcr, 23 W.' R!,- 21'^, h'nd Mnss.*imiit 
iiBhogButi'Day-v.'Chbwdiy'Bhola'Nafh Takobr and others, 24' 'W'; R., 168. 

II Badhamohan Dhnr r. Ratndoss Dcy, 8 B. L. R., 363. ; Nobin Chnnddr 
Chuckerbutty v! Issnr'Ghurider-Chnckerbutty, 9 'W.* R.’j 505. 

*19W. R. 409 y20W. R. 187. : ' 
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any property Avhich she may purchase from Such profits 
would become an increment to the estate which she had 
inherited, and would follow that estate in its devolution.* 

The result of the decisions regarding the widow’s power 
over the estate inherited by her from her husband may be 
thus summed up ; — 

1. The widow has full power to spend the current in- 
come in any manner.she thinks proper.f 

2. If property is purchased from those profits, it is doubt- 
ful whether she has the absolute power to alienate it.| ‘ 

3. If she leaves property so purchased undisposed of at 
her death, it will form part of her husband’s estate and fol- 
low the same in its devolution.§ 

How far a widow can claim partition by metes and 
bounds from the co-parceners of her husband may sometimes 
be a question. The point seems to have been expressly 
raised in a recent case!!, in which the Court ruled that it 
was discretionary with the Court to order a partition at suit 
of the widow. If the widow was childless and her share 
pmall, probably tbo Court will not order a partition, as the 
defendants themselves in such cases are usually the rever- 
sioners of the widow. But where the widow’s share is 
large, and she has children, in such cases partition will be 
ordered. 

In an undivided family according to the Mitaeshara, the 
self-acquired property of one co-sbarer will, on his death, 

• 24 W, E, 168, #Iu8satDat Bhugbuty Daee v, Chowdry Bbolanatb— 
(Privy Council case.) 

t Cbnndrabnloo Debia v.' Brody, 9 W. B , 5S4 ; Grose v. Omiriiomoyeo 
Hossoo, 12 IrV. fi., p. 13, A, 0. J., In the goods of Hurrender Haraiu Ghoso, 
Kashec Nath Ghose, v. Bissonath Biswas, vide BiinUaKman, dated the 2nd 
July 1853 ; Ureemutty Puddomony Dossco, v. Hwarkanath Biswas, 25 W. 
B., 3.35. 

. J Ag.iinst the widow’s power Mussnamut Bhugbulty Daee v. Chowdry 
Bholanath, 24 W. R, p. 168. . 

for the widow’s power Gonda Koer v. KoOer Ooodey Sineb. 24 B. -L’ 
E., 159. ^ 6 > , 

§Massatnut Bhagbiitty Dace v. CSbowdry Bbolanatb, 24 W. R 168. 

11 1, h. B. 2 Calc. 262, foudaminy Dassy v. Jogesh Datt. . • ^ 
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devolve on his widow, if he has no male issue ; but the joint 
family property -will go to his male coparceners. The interest 
of a widow so succeeding to her husband’s estate is similar 


to that of a tenant-in-tail by the Bnglisb law as representing 
the inheritance. An important principle is here established, 
viz ., the distinction between the. self-acquired property and 
the joint family property in an undivided family governed by 
the Mitacshara, the' former will descend to the widow, but 
the' latter will go to the undivided coparceners.* 

According to the Bengal and the Benares schools, there is 
ho 'difference between the moveable and tho immoveable pro- 
perty inherited by the widow ; and her powers of alienation 
as regards both are restricted within very narrow limits.'f 




ALIENATIONS Bt THE WIDOW. 

The general rule of Hindu law is, that as regards the 
property inherited by the widow 'from her husband she is 
incompetent to alienate it e.^egtJtot.legaU'necessHy.l 
According to Jimutavahana any expenditure incurred 
which Is . useful to the late owner would come within the 
category of legal necessity, and would justify the widow’s 
alienation. ‘f* ' The spiritual -welfafe of the late owner is here 
meAnt, or acts beneficial to the soul of the deceased in the 
next world. Acts of religion highly meritorious on the part 
of the widow may have no effect on the spiritual welfare of 
her la'te husband. Therefore, it has been held, that such 
acts, of which the religious efficacy benefits the widow and 


* 9 Moore’s I. A'., 639, Katamn Nntcbier y. The Baja of Sivn<:anga. 

Kosinath B;sack v. Hurrosoonclcry Dassce, Klontrion’s Cases, i9o ; 
Bhng-wnndeen 'Dobey v. Mayna Baee, II Moore's I. A. 487. There is on 
earlier case, (Mussamnt.Tliacoor Dace y, Rai Bnluck Rnin, II Moore’s, 139) 
wherein ■ the Privy Council expressed a somewhat different opinion ns to 
■ widow’s power over moveable property, but that cose scem's to have been 
ovcr-rnled-(th6ugh not expressly) by the later one. — Ed. 
t Dayabhagn, Chap. 'X.I., sec. i., para 61. 

§ Daya-crama-Sangraha, Chap. I., sec., IT., paras .3 and 6 ; D.aya-bhaga, 
Chap, XL, sec. I., paras. 66 and 62 ; Vynvahara Maynkho, Chap. I'V'., seo. 
'VIIl., para. 4, — Ed. 
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not the hiisband, wilhnot justify ah alienation of the property 
inherited by the ■widow.*’’ Heuco’ it was held; that a widow 
could not endow an idol which'her husband’s- property. to the 

detriment of the reversioners.; ■ . ■ • 

Tlie first case of legal necessity justifying alienation by 

the widow is her own’raaiatenance. : If, ho've’v'er; the’ rever-: 
siouers for the time being, ^provide the widow with her 
maintenance, there is ‘no necessity, for • the . widow, to sell* 
eiiher the whole or a portion of the. estate inherited jby;h,er. 
A sale by the widow under.: such circumstances will ,, there- 
fore be invalid, the necessit)’ justifying a sale being ,wanting.+ 
If the income of. the husband’s estate is .insufficient to 
maintain those pei'son whom the widow is .bound „to .main- 
tain, then the wido^Y will be justified in alienating a portion 
of such estate to defray the expenses • of such maintenance, 
and the sale taking place undefl those !oircia,mstanceSjWill 
stand good and cannot be impeacbed'.by th.e- reversioners.,,^ , 
The marriage of unmarried daughters is one, of the objects 
for which the Hindu law allows the widow to -alienate a por 
tion of her deceased husband’s estate ; consequently 'a. debt 
contracted for this purpose should be a charge, on- the. .estate 
of the deceased, and uot ofi the widow personally. J. ; ' . . 

But the most important case in ’-which the -wido\y is 
.allowed to alienate the property is for the purpbse. of. con- 
ferring spiritual benefits of her -late husband. •For . perform- 
ing her husband’s sraddka, the widotvl therefore,- is entitled 
to alienate either a portion or the whole of the inheritance, 

and the alienation is allow'cd whether it be for performing 
the (il’odista sraddha (that is first sraddha performed on 
the eleventh day after death’ among Brahmins, and on the 
thirty-first day after death among Sudras,) or the other srad- 

* Kartic Chundcr Chuckerbulty v. Gout Mohan Roj', 1 Vf. R',, 48 ; See 
lluro Mohun .Adhikarec v. Aliickmoiicy Dosset, 1 \V. R., 252 ; Rnnjeetrnni 
Ivoolnl V. Mahomed Wai-i.?, 21 tv. Jl., 4!>. ; 

-j- 2 Maunughten,- 211. ’ - - 

1 Preagnuraiu v. Ajodhya Prosad, 7 Sel, Rep , 602. 
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(lhas of the deceased that are performed sis- montldy or 
aiiaually or at stated daj’s in the year. These ceremonies 
pel formed, directly benefit the deceased,. and thq.jwidow is, 
therefore, -bound- .to perform .them. - 
For performing the other obligations of religion, it would 
appear that tlie widow is, allowed to alienate a small portion 
of the inheritance.* . , , 

* j 'I j ’* • ' if. •.!. 

A pilgrimage tp Gya, for the purpose of performing the 
husband’s sraddha there, is considered a legal necessity 
justifying the alienation -by the widow.-f* Pilgrimage to 
- Benares, however, is not' legal necessity.J ' ' ' ‘ 


The payment of the husband’s debts is another instance 
of- necessity justifying the widow’s alienation of her husband’s 
.property .§ - -The widow, however, is not justified in alienating 
tbe-property fot.,the [payment of her persona! debts, unless 
those debts were the consequence of prior debts, owing by 
jier husband. As for instance, where the. widow executes a 
bond .for, the, payrneut of her husband^’s dqbts, or in renewal 
- of a bond due, from him. i In such cases the liability, of, the 
widow is not personal,; the, estate of the husband is, liable, 
.and property, sold for such debts by the widow will be valid 
as against the-reversiouer. The widow will convey a good 

, i «' * , I ' ' « * * 1 1 .'*♦’* » . I * 

title to, the .alienee. 

The widoiV, however, it has been held, is not justified in 
selling her hu'sband’s property to pay a debt,, due from her 
husband, which has been barred by the Statute of Limita- 
tions. ' The pa3'nient of such a debt is not a legal necessity, 
and a sale ■on' acco'unt- of it is not justifiable.il 

Debts incurred -'by’- the ' widow for p'resefving' tlie estate, 
and the payment of such debfsi' wduld whfrah't ah alienation 


• 4 Sel. Kop., 420 ; 1 Sel. JElep., ,S2 ; r,Se,|. Eep.< 2I5-; 4 Sal. Hep., ,147. 
t Mahom'dii.Asliruf v. Brijessuroe .Dossee, 1^,',^.,','^., ,420’.'.' , ; . ; 

$ ■Huroni'6fiun"4dUiKari.y;‘Amckmp»ey Dessee.l W. R.; 252'. > • 

J § See Haris chUnder'llpy V.‘ Nphdalul.'Dutfc. S.’ p.^A'i'Heo. i6r,jlS62, , , 
Goonomonce Debetf Bhngbuty 'D.oss’ad, S.‘ D., Rep', 'fcjr ,18 l5,)p., 29,9., -i - 

11 Melgivappa V. Shovfippa, (),, Botii'. Hep’.', 27p. , •' i,,.'. , 1 ,:,, 

24: a 
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of a portion of the estate, and would be treated as a legal 
necessity.* 

Payment of revenue due to Government will justify an 
alienation when the .same cannot be met from other sources.f 

Advances made to ’the widow for her own maintenance 
and for the costs of carrying on a litigation to recover the 
estate of her husband have been held to be legitimate 
charges on the estate, which will bind the reversioner.^ 

Money borrowed by the widow to carry on' litigation will 
not be a charge on the estate, unUss it be for the benefit 
•of the estate.g 

But if money is advanced to a widow, after due and pro- 
per enquiry,'' for carrying on a litigation to realise her hus- 
drnd’s estate, the amount so'advanced shall be a' charge upon 
tho estate binding on the reversioners.ll ■ 

The widow is authoi'ised to make gifts to her husband’s 
relatives at his funeral obsequies; and this for the pur- 
pose of securing his spiritual welfare, the' gifts being in 
proportion' to the estate of her husband. The widow, how- 
ever, as a rule, is precluded from making gifts to the family 
of her own father. The author of the Dayabhaga, however, 
has laid down that, with the consent of her husband’s rela- 
tives, the widow may bestow gifts on the' kindred of her own 
father and mother.lf 

If the widow alienates her husband’s, property for other 
than allowable causes, the purchaser is entitled to possession 
of the property purchased, and to acquire in the property 
all the rights which the widow possessed ; and the alienation 

• Sbelih Mulcoolah v. Radhabinode Missor,.S. D. R. tor 1856, 

+ Srccnath Roy v. Ruttanmala Ghowdhrain, S. D. R. for 1859, p.’ 421. 
t Grose V. Omortomoyce Dossee, 12, W. 11,, 12 0. J. A. 

^ SliiEsamut Pliool Koor v, Debce Persaud, 12 W, R,, 187. 

II Grose V. Omertomoyoo, 13, W. R., 12, 0. J, A. 

^ D.'iyabhoga, Chop. XI., see. I., para. G4. 
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shall stand good during the period of the widow’s' natural- 
life.* -• 

• When , a sale by a Hindu widow is questioued; the pur- 
chaser is- bound- to show that the transaction is within her 
limited 'powers.^ Where -the legal necessity is questioned, 
its existence must be shown by the person standing on the' 
oonveyance.i : ■ ' . . v 

Generally, it may be said, that a purchaser from the Hindu 
widow does not occupy the same position as any dther pur- 
chaser in' whose favor certain presumptions will be raised un- 
der ■ ordinary ciroumstances. A purchaser frolm the Hindu 
widow has an exceptional and onerous position. He must show 
strict good faith-in jiis dealings' with her. By law th6 widow 
has a. limited power of alienation over the property inherited 
by her ; her disability is general, her ability exceptional ; and 
the presumption of good faith will not, therefore, be raised in 

favor of the - purchaser, who must prove the same when it is 
questioned. . - , 

^ Though a . purchaser^ for va,lue is not bound to prpve ,the 
antecedent econonny or good conduct of the widow who alie- • 
nates a portion of rher husband’s estate, or to account for the 
due appropriation of the purchase money, he is bound to use 
d'ie .diligence in ascertaining that there is some legal neces- 
sity for the loan ; and he may be reasonably expected to 
prove the circumstances connected with bis own particular 

loan.l! - • ■ 

Though the purchaser is bound to prove the existence of a 

legal necessity when the widow’s sale is questioned, he is not 

* Mayaram Bhakram v.- Motiram Gobindram, 2 Bom. H. C. Rep., 331 ; 
Tariny. Churn Banctjea v. Nund Coomar Banerjea, 1. W. B., 47 ; Bogooa Jim 
y. Lall Dass. 6 W. B., 36 Ranee Prosonno Mooyee v. Ram Cbunder Sen, S. 
D. R. for 1859, 163 ;,6obind Monee Dossee y. Sbam Lall Bysack, W. B., Sp. 
No. P..165., . 

-j- The Collcotor of Hasulipatam v. Oayaly -Vencata Narainapah, 8 Moore’s 
I. A.,p. 629. , 

* Bissonath Roy y. Lall- Babadnr, 1 W, B. 247 ; Rajlnckhe'e Dcbec y. 
Gocool Cbunder Chowdry, 12 W. B., 47, P. G. B. 

11 Gobind Monce Dossee y. Sham Lall Bysaok, Gap. No. IV. R., p. 163. 
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liouQd to look. to the actual appropriation of the ipurchase- 
inoney by the widow.* * * § The mere fact of ’the whole of the 
purchase-money not being paid to the creditors will be- no 
ground for invalidatfng the'sale.i* but whether the purchase- 
money- is adequate, is for the purchaser to prove. - -".The sale-, 
being questioned on this ground, -the purchaser isi-bound tO' 
show that the consideration-money paid by him represents- a 
fair value of the property, purchased. J 

It has been held, having regard. to the rights. of -the rev.er- 
sio.ners, that an alienation of a part, of or, a charge upon the 
estate, for th& purpose of .preserving- the -whole, estate' ;\yiU -be-, 
valid as against the reversioners, .because' by- such ^an -act the- 
widow benefits the reversioners. ' • 


A - widow, by relinquishing her estate in ' favor of the ap- 
parent next takers, can convey an ■ absolute to the -alien'ce • 
unimpeachable by ariy other reversioner.§ ' Tne surrender- 
must bo in favor of all those persons who stahd in the po- 
sition of next takers to her. If the surrender is in_ favor of' 
some of'the uexftakers to'fhe excliisiori of others' of the 
same class, such an act' will' not' be valid, because the .exclud-^ 


ed person will be entitled to complain, arii^' as against him 
the alienation will not be good.' But if the surrender is in' 
favor of the second reversioner with the consent of the first 
reversioner, it passes an absolute title.ll 

When the- widow -incurs a liability, and it is incurred not 
for satisfying a legal necessity, 'but on any other account, a 
decree obtained against the- widow- on the basis of such au 


* Gunga Gobind B-ise v. S. M. Dhunee. 1 W. R., 59 ; Nuffor Olinndor 
Benerjee v. Gndadhnr Mundle. 3 W. R., -12*2 ; Gopal Churidcr Maimii ^ 
Oourraonec Dassce, 5 Wi R., 52. ' ' 

■t linitn Gopal Ghose-v. Bnllodeb'Boso, Gaj);-Nb., AV.-R., 385. 

1 X ..To-lu Nath Siicar v. S. M. Sovamoncy DOssey, NV.-irinaii’s Kfep. 70, ■ ■ 

§ J.-idtitnoni Debi v. Saroda Prosonno Mukerjee. 1 Bonlnois hep., 120 ■ 
Prot-ip Cbnnder' Chowdry" v.-'S. ■ H;- Joymonoo-Doboc 1 W. R.,' 98*; Sllam-i 
Sundarce v. Siii-ut. Cbuudcr Datt, 8 W. It., 500 ; Kalce Goomav Nitg-V. Kaahu6 
Ghinidcr Naw.- 2. Wvm 212 ;'-Kojonika'nt M'itler’v. Prancbaiul Boso.'Mar- 
sball. 211 . • . .• 

K Protap Chun'dar T.oy v. S. M. Joymbney- Dobec, 1 W. R-., 9Si " 
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obligation will; not; bind thV estate of .her husband, and tlie 
sale< under it ■■will be a: sale of , her life-iriterest.* ; On* the 
other handj-if the debt was .incurred for a legal necessity, the 
the' whole! estate' would pass upon a.sale;in exec,utioa’.of such- 
a decree.f ,1s, however, the "decree is obtaiined against the- 
widow’in her representative character, either as. the .repre- 
sentative, of her husbandjor as the guardian, of her minor son, 
the sale under if ■will pass the whole estate.^ . 

Where . the . decree , is obtained against the widow as re-. 

presentative -of her husband, i. e., on. account of. a debt duof 

» * * * 

from' her 'late husband, — the estate of. the husbadd .will-pass, 
to the purchaser, and not .the mere life-interest of the widow;: 
and this'ahhough'the s'ale-notification..might state that , .the 
interest', ofvtbe judgment-debtor^ viz., the .widow, ,was-spld.§ 
In snch a- case t what property, was, actually sold is to be . seen, 
and ■ not. the' form of the' salernotification, and as the .debts 
were the debts. of. the .-.former, owner,, the husband of the 
widow, the sale willpass the rights bf the former owaer.H • 
.When a decree for rent is obtained against a widow as the 
possessor ‘of ^'Jaloohj - and in execution of that decree, the 
defaulting tenure was sold,' the 'effect' of such a sale will be to 
pass to the' purchaser riot' merely the life-ihterest of the 
widow.,' biit'the- whole tenure.V.- This is because ;bhe zemindar 
has the right, either by express-agreemetit or [by, law, in cas.e. 
of a default in the payment of;reut„to sell the tenure as con- 
stitued‘at‘the:tiine of its. .creation, irrespective of the rights 
of the holder.of . the. tenure .for, the time being.S, • 

■'•■Kist'o Moyee Doseo.v. Prosunno I^arain Chowdrv, G yV. R., 303. 

•'t Bistoo' Behary Sahdy v..Lalla Byjnath Fersad, 16 '\V. R., 49. 

X Goluck Chunder Paul v. Mahomed Rohim, 9 W. Bl'SlG. 

« Kalee Churn Mitter-v. .Sheebdyal Towarce, S D. a. for 1839, p, 996 ; 
Bulish All V. Bshan Chunder .Mi.tler, W. K., Sp..Ro. 119. , 

’ Ij Gerieral Manager, of the I)'urblmuga 'v. MohaMj Coomhr. Roma:' 
put Sing, 14 Moore’s I.; A., 6Q5. -. , > 

<9 A nun d Moyce ,.v. ' Mohendra Naraih Doss, 15 ■'W R.,'2G4 ;' Mohiiha 
Chunder Roy Chowdry v. Rain Kissore'Acharjee Chowdry, 23. W. R'., 174. 
§ See BajkiEBen Sircar v. Chowdry Jaheerlal Huq,'Gap, Ro. \V.'R!, 351.’ 
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THE RIGHTS OF THE REVERSIONERS. 

The persons whose interests are affected by the widow's 
alienations being the reversioners, it is reasonable to' hold 
that, if they give their consent to such alienations, the aliena- 
tions will be valid ; and this, for two reasons— first, because 
the consent of the reversioner will be evidence of the ex- 
istence of necessity justifying alienation; and scco7idl, because 
the reversioner, by giving his consent to the alienation, will 
, be estopped from questioning its validity afterwards. . .There- 
fore, independent of the question of ' legal necessit}^ the 
widow’s alienations will be absolutely valid if the reversioners 
have given tbeir consent to such transactions.'f 

The doctrine of consent is founded upon the presumption 
that, when the reversioner gives his consent bo the Avidow’s 
alfenation, he has satisfied himself that the transaction was 
one Avhich the widow was, under the circumstances, justified 
in entering into; in other words, that if Avas not a wanton 
act on the part of the widow, but that it -Avas one for Avbich 
there Avas legal necessity .J • . , 

It has been held in some cases§ that, if a reversioner gave 
his 'consent to an alienation, and died during the AvidoAv’s 
life-time, his heirs Avill be bound by such consent. 

The consent of the reversioner to the AvidoAv’s alienation 
may be given in various aAvay. The mere attestation of the 
AvidoAv’s deed of alienation by the reversioners is not conclusive 
evidence of their conseut. In the case of Raj LAikhee Debee 
V. Gocool Chunder OhowdryS will be found the following 

. t Gocul Chunder Chnckcrbutty v. Mussfc. Rajranee, 2 Sol, Rep., 213 ; Hem 
Chunder Mozoomdar v. 'Mnsst. Taramunee, I Sel. Rep., 481 ; Brindabun 
Chunder Rai v. Bishun Chund Rai, 4'Sel. Rep. 180 ; Musst._ Uejoya Debee v, 
hhisst. Unnopoomo Debee, Note, 1 Sch Rep., 216 ; Railukbco Debee v, 
Gocool Chund.ar ChoiA’dry. 12 W R., 47,' P« 0. R. 

J Kali hlobun Deb v. Dhunonjoy Saho, 6 W. R., 51 ; The Collector of 
Masulipatam V. C. V.Narainapah, 8 Moor’s I. A.-, 629, 650. 

§ Runjeetram Koolal v. hlahomcd Waris, 21 W . R., 49 ; See also Cally 
Chand Dutt v. John Moor, 1 Fulton, p. 78. 

$ 12 W. R,, 47 P. C. R. 
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remarks of the Privy.. Council: — “ Their Lordships canuot 
affirm the proposition .that the mere attestation of s.uch- an 
insktimcsnt.;by ia relative; -.necessarily., impprts.concurrenoe. 
It might, -no doubt, be, shown by other,- eyidence,^'that, when 
he :becam6 -an. j attesting witnessy he, full-y. understood wh3.,t 
the,transaction..was,.and;that,he was. u ^concurring party ,tp- 
ityibut from! the mere;sub.scription of. his -naine, that, .infer-: 
epciB does.mo.t-necessarily arise:” t 


V‘- : osUITS'EY'EEVEESiONERS.-' 

^'^he'‘ C(iuHa of iKis 'countfyj' and also the’Privy 06'uncil, 
fiavb'h'el’d,*' from a l<5ng 'tim'e/ that’the reversionary heirs'/ 
litiougii {heir ‘ interfest is' oiLly‘'contihgent,' have a right to 
maiiitain' 'a^yu'iV^to’rita^M in wdste by the widow. "■ The rever- 
siohers'maj^; in'a ^flit again&'ii thl alienee obtain' a de'61afa£ion 
that 'the' alienation'was '\vi'{hdut legal necessity, and, th'ere'foire; 
VJni' beydlid’ the wido'Vvl'tife'time.'f’’ 'When the" suit id 
brought after the widow’s death, it- takes the form^ of a prayer 
^Fir'declafatibh'and'fot'pdss'es^ion/'^' '■ ’ ” 

■ "'The shili'is''fof 'adeclaratioiri thatbHe widd-^v's aliehatfon’ irka 
inVdlidj’m'u'srbe'btbtight Uy'the reversib’rie’r. 



fiVed' hjf the ■'I'himddiiit'e' reversioner* in’ ' the' suit * brought'-' by 
'the 'skc'ci-h’d’reVdrsidiiei:’ will render the' 'suit by the latter 
'niaint'aihhbleig ''*'' ” '' ' • - 

■ ” 'WKeh th'e’'wid6w 'Has‘,s61'd, dnd the -whole' of thd.cbhsiderk- 

oip ' nc v/rj;:-/ -r!; li -i .-y -- . 'V.- 

^t,ipn-money., jWas^^pprpprjated,. to ^ the payment, of nece3sa.ry 





+ See, 42 Act I. of 1877, iii. re) , i'.t.o :r: "i j . 

t Baindhone Buksi v. Punchanun Bosei'S. D. Dec. for 1863, p.'6'4ij 
' Tadodmoni Debee y. Baidda prosonno Mukeijee, 1 Bonlqois, Bep., p., 120 ; 
Gognn Chunder Sen' v.^Jioy^urg'a, S;''D.'‘A,jD.ed\s.ip»'s .for ,1859, p,.620! , 

§ Bojonikant -Prem Cluiad Bos'ei lilaj.-sh’alV24i/'.,' ’. J ' 

■ 25 


18 ? 
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expenses, the sale* will be vaZicZ as against the reversioner. 
But- when the alienation was not necessary, and the consi' 
deration was 'appropriated by the widow to her own use, 
the sale is [invattd, Vnd- the reversioner will be entitled to 
have the ^sale set aside without, being required to refund 
the purchase mone}^ If, however, the sale was partly weces- 
sary- and partly unnecessary, it will be set aside only when 
the reversioner agrees to refund*^ that portion of the pur- 
chase-money whi6h was appropriated to the necessary ex- 
penses of the widow. The reversioner must also pay rea- 
sonable, interest .to ;the p.urchaser ..upon the said sum, ^and 
the purchaser., must .account .to the reversioner, the .rents 
and profits of, ’the property daring the time that it was in. 
his. possession, both the interest and the. account of rents 
and .profits to run from the date of the widow’s death.f 
Such. a principle is , perfectly .equitable ; the reversioner’s 
rights are protected, and the purchaser. is not unnecessarily 
e.ndamaged. . . • 

If the widow sold for legal .necessity, when the money could 
Jhave been raised -by a mortgage, .it was that the. re- 
versioner cannot set aside, the sale without placing the pur- 
'chaser in the same position as that in .which he.,would have 
•been if the widow , had- mortgaged ; instead* of selling. , In 
the same, case. Peacock, t). J., expressed a .doubt whether 
■such a sale could at' all be set aside.* He thought. that, 
if the widow elected to sell when it would be more bene- 
ficial to mortgage, the sale could not be set aside as 
against the purchaser, if the widow and the purcha'ser 
are both acting honestly and the reason assigned for this 
conclusion is, that, the, interest of the money raised by 
the mortgage must be paid out of the esta.te, and thus the 
income of the widow, would necessarily, be ' reduced for the 
benefit of the reversionary heirs. 

"• Phool Chanel Lall v, Rughoobun Sahyc, 9 W. R', 108. 

+ Motccrnin'Kuinar v, Gopal Sahoo, 20 W.'R., 187. 

X Phool Chand Lall v. Rughoobun Sahye, -9 W,, 108. 
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-If there is a (mortgage on the property; ',by;the last owner 
-at the time- when the -widow alienates the property, ithe,reyer-; 
sioner can recover the- property from, the hands of the purchat- 
ser , only- by ;!paying, the- amount .of the money due on .the 
mortgage.*.- , 

. There. might be .circutnstances under which, the-re-versioner 
will be justihed in suing to mn-ove the widow from 'possession 
and., -the Courts,, ,wih ,;be -.justified ioigranting such a.relief.^ 
A Court will not be justified in removing , the .wiidow .from 
' possession pf the estate when she is only guilty pfan .aliena- 
tion.in excess of her powers as-aHindu.widovy — amalipation 
v^hich. is only binding during the w'i^ow’s life-time, 'but which 
is .not- binding on- the reversioners,*}- , To justify the .Court, i^ 
adopting this' extraordinary remedy, there must be{ on the 
part of the widow, something more than, a mere alienation — 
some distinct. act'of Waste — or some.; positive act, of frau4>.t(> 
injure the interest of the, reversioners, paust be . .made ; out. 
For instance if tbe widow attempted to sell the prpperty, 
alleging a debt of her husband which she could not otherwise 
pay and it appeared that this representation of the widow 
was false, tha^i'there was no debt of her deceased' husband to 
pay, and that this was a m'ei;e pretence ^for- alienating- the 

property- from the reversioners, — ^in such ■ a case the widow 
will be removed from possession. It was clearly a fraudulent 
and collusive attempt on the part of.thevyidow to crea.te,evi- 
depce \y,hicb, if true, would.be binding-, on .tlie reversioners.^. - 

.. If'the.first.reversioner-does.not sue, the. second, has a right 
to .maintain the' suit,' on showing- that the.first.reversioner.is 
’ Implicated in the alleged fraud or <waste.§. 

■ . . I. .. — y— ■ ■ 

* Moulvie Mbhamed Shuinshool Hooda v. Sbewalnrain, alias Boy Doorga 
Feiead', 22'W; B., 409, ' ' 

t Pran putty Kooer v . Pntteh. Bahadur, 2 Hay's .Rep., '608 5 Btimla.OhoW- 
drain V. Peary LaVChowdry,' 9.W. R;,' 46. ' 

. ; J Moonshe Chasimnddeen v..Eam.Dass Gossaiu, 2 W. R., 170.; .Sliama 
Sundry Chowdraiu’'T,‘Jniuo6na' Ohowdrain, 24 W. B., 86 ; Radha Muhuh 
Dhur V. Bam Dass'D'ey, 3B'. L,' K.,362 ; Guncsb Dutt v. Mus?t, Lall’’ Mutes 
Kooer; 17 W.R.,'!!. •’ rl 

§, Kooer G.ola1).Siug v. Bao Kure'em Sing, 14 Modre’s 1.- Aj. .193;,..,. *• 

• 35 a * 



192 


WIDOW’S SIGHTS' AKD POWERS; 


The removal of bherwidow 'from possession ■ of the estate 
does not deprive her of thd substahtiar rights of property. 
Beyond being deprived of possession^ .she is hot deprived of 
any of the ’other'' advantages of property. ’/She'''c'6h6inu6s 
proprietor 'ns'^before ; and the Court appoints some p’ersbti 
(usually the nest reversioner) as manager' or receiver to' take - 
charge of ’ the jirbpefty atid 'tb' accbuht for the rent's and 
.profits of the same to the OoUrt,'' which it holds for' the bene- 
fit of the widow, and makes oyer to her periodicalty.* '' ' ^ 
■Qnder the' old^Oiyil Procedure Oo'de '’(Act' 'V^III of 1859) it‘ 
was held ’that' a" reversioner’s interest ' 'was 'not saleable in 
esecutioh-f* of a decree. 'The present Code of Civil Procedure 
(Act X. of 1877, sec. 266,'clk.) has espressly provided that 
such rights are not saleable' in esecutiohl' • , ' ‘ ■ 

O f • * I I ^ 

If- the' reversionary ‘heir/ hb we verV 'voluntarily sells bis- 
reversionary right, a Obrfrt of' Eqiiity will compeU hiin to 
fulfil Ms contract'oh his succeeding' to the estate.^ • / 




, MAINTENANCE OP. THE, WIDOW. ' • ; . 

J The widow, when sheis.not an, heiress, is entitled ;to main- 
tenance. according, to all the (.authorities.; rand, it is to be 
provided her, by , those persons,, who have; • inherited the,- 
property which belonged, .to her late husband. >Tlie obligation- 
to maintain the widow is, therefore', not aipersonal one ; it Is' 

a .sort 'of a charge ,u j)oti* *the Iproperfy "pf 'her husband in' the' 
hands of the heir.§ This'," howi^verV^’doey’hot' preclude' the 
widow’ from = obtaining a personal i dfecree on account of 'her 
maintenance against: the p'ersqn'-’Who ie'*b6und-td provide -her 
with it. A decree for m'airifceriance is- hot ''generally a' 
.sqnal decree against the defendant, but is a decree against ' 
him, so far as he is in possession of 'tKe assets belonging to 


' Mussamnt Moharanec v. Nudn Lai Misser,' 10 W. R, 73. . . ' 

t Koraj JvoonwBT v. Komul Koonwnr, . 6 'W, B. 34 . Ram Chunclro'Tan- 
trodoES V. DnurbiJo Narain Ohuckerbutly, 15 W. B. Blio'obun Mohim- 
Ranerjo v. Thacoor Das.'s Bishwas. 2 Indian Jurist N. S. .277., ’ 

t Per PflPAB, J in Ram ChundvoTantvodoas'v. Dhurmo Narain Chnekor 
batty, 16 W. R. 17 F. B. 

§ Bhoirub Ohndor Ghoso vi Nobo Chunder Gooho, 5 W.- R. Ill, G; R. 
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tiie*'-widow’s'>'h\i'gbknd, '‘'ttiid -fo^ 'tbkt'Wasbfl H&ble^to satisfy 
tbe''decre6'fof"fiiainte'n!an‘ce.»*' ‘ 'TKesrfefbPe'. 'a’Suit ' b'l'biigbf -b'yV 
tbe>'-i Widow '’against heiF husband's 'b'rotK'er or' other- Velatives, 
for’tnaintenafioer.'-milst be dismissedj'if it is ■ shWn- that - the 
defendant '-inherited 'tio'' property 'trpnV- tKe husband of the 
■widow-i- The widow of a deceased tnemher'Of'a' joint''farriil 3 r 
is ' entitled ' to- claim' rnaintenance f froth iher'/fatherdn-lhw, 
and'her •brobher-ih-law,S asvhcr' husband’s interest' linf-the 
family property passes '.to'them'. fi’IJhe"<natntenarfcei!6fia’son's 
■widow.- has^'heen' held byrthe' Oalctit-ta-.'HfghiConifB' toibb a 
therh'mbral duty on the part'bf-her'-.father-in-law, .which 'fin' 
case of a breach, is not enforceable intafGourt'dfialw.H -• ' ’ 

If the heir had taljen.the property' of the widow’s husband, 
he,j,is primarily- rMpOnsijil'el both- m person and property, for 
th'e widow’s maintehah'cS; ‘ -fie cannot 'resist theVidbw’s'claicn 
bysayihg, that the property 6dt of ’which' the' widbW'is Entitled 
to be^ thaiptaide^' i's, nblbhger iti' is hands, but tb4t it has 
bpeh‘transf6ried;atid'pasak‘c[ into' pthb ‘other hands, On this 
point. it*' Was ■'bbsemd by' the 'filgfi"C6urli of the Nortli- 
l/^esterri'' 'Provinces' 'that' “^'e 'heir who 'takes and’ becomes’ 
possessed of 'the. estate' 'of th6 deceased,', must be held., to 
continue’^to be' primarily 'fespb'hsible, |bbtH in person hhti 
pfbporty, for the raaintenahc'e '6f the widow, even thought be 
should' have fraudulently transferre'd'th'at'es^t'e, or 6'bherwise 
have ^improperly ^wasted it’; 'ahd 'thk; wikbw is poun^'t'o look 
to e heir for' thti' mainteriahce', dnd 'to blaim* i f from him pri- 
marily, rather'tli4h'ffo"ih'^ the ’'esthte’' transferred dr •was-ted 
wbioK may,'heverthel'ess,''r^sor(jdhswerabfe' tb h^r.cl^im.^' '! 

" The wi^bwl "who is'guiliy 'of Tinohastity, is not’entitleci to 

• Tarnngineo Dasee v. Clhoudr.v Dwarka Nath Musant, 20,'W'.,B., 196.‘ 

+ Khetiamoni, DaseCj^v. KasiiNath-jDass, 10 yV. B.,-89, P. B'l.ace Sabitra 
Bai V. Lakshnii Bai, -I.| L.', R.-2-.^'om,-,;553 ; Mad. Deq.,for,185S!.p.p. 6, 265.272 
Boma Bai V. Trimbuok Gfunesh, 9;Bf)inj-,H, O., - u 

$ Must Lalti Knar v. Gunga'Bis bun. 7, Ns-yf. P- H.;C,,261, .. r 
,11 Kbetra Moni Oaseo, v. -KaBheei Na^h Dasa, 10.W..B., 89. P. B.- 
§ Bam Cbunder Toraun v. Mutt. Jasoda Kaar,,2. lI.-'\y..P.,-'Rnp., 134. ; 
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claim maintenatice- from .the heirs' of'her husband.* i 'If she, is 
guilty of unchastity during her husband’s -lifetimej she cannot 
claim maintenance-after hiis death, .’If the wido.w is guilty of- 
improper couddct^ such' as having' eloped from: the residence 
of her husband', she forfeits her right'-ito future ■ 'maintenance' 
from. the heir of her husband.f r .» i,, . • -- - 

' If the widow who has been receiving ma'intehance.frcm thtf^ 
heirs of her husband becomes unchaste; it has been, held that- 
she will be deprWed'of heS'maintehance.^-: i.; f/icr-c !! r'.' 

The • Bombb,y '’High-Oourt‘'ha8‘rul’ed,''th'atfa widow; getting- 
maintenance under a' decree'will not be deprived' of, it by 

the fact of subsequdnt. incontinencejh • ' 

' ^ . The widow’s right of maintenance cannot be defeated .by- 

‘ f ’s'" " l’ * ‘ •* 

anything short of. gross misconduct on her.part, or. a testa-, 
mentary or a nuptial gift on the- pirUof the husband, . The 
husband cannot defeat her. right of maintenance by an express. 
clause in the will.. The widow’s right of maintenance arises 
by marriage, it is not a matter, .of contrac.t;§ it exists . dpring. 
the husband’s lifetime, and continues after his death. It is 
a legal obligation attaching'uppn himself personally, and upo.n 
his property after bis deaths He cannot .free himself of. this 
obligation during his life-time, nor can his heir after his death 
so far as he inherits his property; and. a devise of the pro- 
perty will not authorise the devisee to hold the property free- 
from the widow’s claim ..to, .maintenance, when .neither the. 
testator nor his heir could have resisted such a claim. .It has 
! been held, that, in Bengal, a widow has no indefeasible vested 
right in. the properay left by h.er .hnaband, though she has, by 

virtue of her marriage a right, if all the property be willed 
awa 3 ', to raaintenance.lT 


* 2 Maonaghten.'llZ. - 

t Bnnefi B.'tstiufc Kiimaroe v.' Ranee 'Kumul Kttmayc'o, 7 Sol., Rep. 1C8. 

■ fi Kolifance v. Moncram Kolita,' 19-W. R.,' 40.^; 'per Jackaon. J. '■ ■' 
Igonama V. Tnrnamabjiat, l.,L'..R’., l 'Bom.,569.‘ ’ '• 

g ^dlingapa' v. Sidavn, .1. L, R,, 2 Bom.. 624. ' ; ' 

Ramkissore, S. D. D. 6t ISGO,' n, 489. See'alsd Sonntun 
JJjsnck V. S; M. Juwgnt Snndarec Daacc. 8 Moore’s 1. A. 66. - 
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• * * » t \ , 

.. The obligation of.jthe , ^vido^YJto, reside , with her -husband’s 
■family is. now treated |as a mere .moral, one, and .the, infringe- 
ment, of the; ;same .by^the, , widow. does, not carry with it any 

’penalty.*,;,:';-;. ■ - j .! i - - ..... y . 

; ; person .purchases property without notice of the 

existence, .of . the widow’s jfight of. maintenance as a charge 
.upon, the,;Baid. property, it has been held, th*at the property 
, in his. hands, will not be liable for such maintehance.'f* The 
amount..of maintenance must be determined, beforehand. 

*1 Irfj’ ’* ‘ J .• Its "* *.» * • »• ^ 

either by decree or by contract, and made a charge upon the 
.property .conyeyed, before the same '.in the hands of a. ^ones 

’ * *•-**'• / '.ll t «“'* y 

purchaser for. consideration can be made liable for it.^ 
'.Where,. the widow has obtained a decree fixing a ceftaih 
.sum .as .her maintenance, to be obtained out of certain. pro- 
perty, it was.beld that she has a right to have this amount 
declared as a charge .upon the projjerty into whosesoever 
hands it may coro,e.|| ^ , . . . ' 

r Where property was confiscated by the Crown on. account ' 

'.li- .' •‘•-1 •; , (1.1 '‘ij.i i • " U 

of rebellion, it was held that, the widow of the former owner, 

■ ,. . "lyr.*'. I'llj . ) ' .'Hj!! m Ini': J.'-i.’- 

whose, sons, „the,, then owners of the ]^ro,perty, were guilty of 
jebeiUqn, was entitle.d to maintenance from Governmjent 'out 
of the property which- had been confiscated.§ . ' , 

The Bombay High Court has ruled that, to make tbe 
purchaser liable’ "for the widow’s maintenance, it must be 
shown that be was apar^ io the fraud whicli the heir was 

'■‘T.: ' » *’'i{ :*> -'ll n" L', * •. j 'I' ' ' , * • ^ «r 

practising upon her 'to deprive her of her maintenance.! 

The amount of maintenance to which the' widow is ehti- 
tied.is generally a q.uestion *6f fact. Tbe amount, of the family 
property is always' an ' dement in the consideration of .this 

• Aholya.Bai Debi.a v.,LukViee Monee.D,(5biB, 6,W. p., 37i.- ) . 

‘ f SrimatiBhogobati'Dasi v.--Kan'ailal'Mitter,'6-B.''Ii. B., 225. 

± Jnceer Natb Snraunt v.. Maharanee Adhiraneo .Narain Eoomari, 20 
W.KmIT?. -1 ..1 . , 
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qu'e'stioh'; as 'also the'tmmber’of'otli'er persons ^WhoSe wiata 
and necessatiVs are 'fo be iriet ciut of tbe' familj^ 'iifop^rtyiand 
other obligatioiis that' therd'are upbn the’ s^id property: ’ '■< 
The amount of maintenance which is awarded to a ’.Widow 
may, sometimes" be.yaried ; as^ whisre^the family' property is 
reduced subsequent' to the date, of ' the 'award of maintenance) 
the defendant may apply to, the Go’urt to have ,the , ampiinlj 



it,’ enforce ftbm''.ihe relati ves of her ' husbah(!|''or frbiri'^the- 

famiiy" estate, a^fiirther allotment or a' money ' alio wauice'' 'for 

‘1* ' '■ '<e " ’• I .if 

maintenance.^^ _ . , ■ • 

How iar the widow is entitled To claim arrears’'6f''maib|- 
tenance in a suit declaring her .right to it, ^lai' someti'^bia 
been raised. iTis nbt.Uecessay tlfiat there 'should be ' a^'de- 
.maud and refusal, to entitle her to claim arrears. "Without 
a previous demand and"' reiusal’,’ ste^' will, nevertheless'; be 
entitled 'to it'. A-demand is not ' necessary "'to' ‘^'create her 
right to it.ll ... ' , , .. . 

' ' * - *nj' ) ' '!» '•* •..<^1* 

There may be cases, in which the circumst^n.ces are, such 
"that her claim to arrears will be disallowed. !^£bn£r hefffect 
on her part to claim, the . sanle, Jtnd .the.fact of her being 
maintained by .her parents or other near relative's, 'without 
her being oblige^ to docur any .expense bn account of it, 
will probably .be grounds on which S Court will be justi- 
fied in. disallowing her claim to arrears of maintenance.iT: . 
addition to Vh'er .rigKtr' of .,maiutenarrpe,^th,h,':|widow is 
* Rnka Bai'v.'GaTida^ai. I. L. Ti.J’i All.' Mi 


r.i.X 



O Tt^r. in.1 . IT.; J, ’ MJUl Y. UUUVUUJl, , H 

‘ 5 ^*''v ,, ‘ yanwpiuiya V. Kavari Hengasee, 2. Mad. H. C. Rep., 66. ' ' - 
^ Anollya Bai Dcbia v. Luklicc'moncc Dobin; 6 W. 'B.| Sf!‘'‘ ' *' 
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entitled to reside in the family dWelling-house of her hus- 
band. The * * * § 800 or other heir cannot tern her out of the same 
without providing for her a suitable residence elsewhere : 
nor is the purchaser from the heir entitled to ' turn her out 
of 'the family residence.* Th'e same principle was main- 
tained by the Allahabad High" Court,'' where -it was held,^ 
that the purchaser from the nephew was not entitled to 
evict the widow of his vendor’s un'cle from the dwelling- 
house, in a part of which she was living from the time of 
her husband.| ' ' 

• The widow is entitled to a share of the faniily property, ' 
in case of -a partition, among her sons or other heirs, of the 
same. The share which the widow gets is equal to that of 
each of her sons.ll She obtains it in lieu of her mainten- 
ance'. 

The mother is entitled to a share, 'not the step-mother^ 
Therefore, if the step-mother is childless, she. will only get 
maintenance. The share of the mother is contributed by 
her sons ’ from their portion of the inheritance.? Where a- 
Hindu died, leaving six sons, one of them was by bis first 
wife, who was dead;' the remaining five sons by his second 
wife, who was living; and third a wife, who was childless was 
living. On a partition among the six sons, it was ordered 
that the son whose mother was dead shall get one-sixth of 
the estate, the remaining five-sixths to be divided into six- 
equal parts, of which the five sons and their mother shall 
get one share each. But it was further ordered, that- before- 
any partition be made, the. Master, do enquire and report 

* Mungala Debi v. Dinpnatb Bose, 12 W. B. 35, A. O. J. 

' t Ganri v. Chaudra Mdni, L L. B., 1 AIL, 262. * ■ 

i Bhigbam Dass y. Fnra, L-L. B., 2 All., 141. • ' 

, !1 Dayabbaga, Cbap. HI, Sec. II, para. 29 ; Pran Kissen Mitter.y. Mntto 
Snndery Dasee, Fulton., 389. 

§ Dayabbrga, Gbrp. Ill, Sec. II, para. 30. ■ ’ ' ' ‘ _ 

.?-lssiir:IChnnder Carformiib ' -y. Gobind' Chunder Carformab, Macn. Cons 
of Hin. La-w, 74. 
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wbat would be a requisite, srtfti for the purpose of securing a 
Guirable maintenance for the childless "widow, and that the 
said sum be, in the first instance, set apart for the purpose.’'^ 
Where’ prppertjr "Was . divided .between four sons, three of 
them the sons of one wife,, and ithe fourth the son of the 
second ' wi^e, ,it^w.as held, .that- the property, .willibe deyided 
into four equal .parts, of .which;, one, share will go. to the 
only son of the second ,.wi|e, .-Wihp will . get no share,. but 
will be entitled, only -to maintenance 'frorn . her, son. The 
remaining three shares to be again divided into four 
equal parts, of which the three sonq and- their -piother shall 
talce one share each.-f • . 

■In the same way, the grandmother is entitled to a share 
w’h'en the. partition is made betvyeen her sons and grandsons, 
■hub the right of the great grand-mother to a share is nowhere 
admitted^, though, she is declared entitled to maintenance. 

THE EE-MARBIAGE OF WibOWS. 

■ Act XV. uf 1856 of the Governor-General in Council pro- ' 
Tides for the re-marriage of 'Hindu 'wido’W'S and declares'that 
the issue qf such marriage shall' be legitimate. ■' It also pro- 
vides that,' rights 'of inheritance' or of maintenance, which 
the female heir possesses in the -property of the late ow-ner at 
the time of her re-mairiagej^shall cease and determine upon 
•her re-marriage; but ■ a right of property confei’red -by will, 
when larger then the widow’s estate under the Hindu la\v, 
sshall not so <3etermi-he.ll She is not to he deprived of any 
- rights' accrttMip a/fer her rc-hiarriage. Where, therefore, 
the son died ajter his mother- had re-married, she was' held- 
-entitled lo succeed him as his heir.§ The Act also provides 

* Seeb Clmnder Bosev. GootOo Fros&nd Dose, Macn. Cons, of Hin. Lav. 62 
t Srimati Jeomoney Dascc v.‘ Attaram Ghosc, Macn.' Cons, of Hin.Lav.G^. 
- IMncn. Cons, of bin. -L-aw, 28. Sea also Gooroo Prosaud Bose v. Shib 
Chundcr 'Bose, Macn. Cons, of Hin. LaTr, 29. i’ 

(j See II. 5 of Act of 1856. -, . . . ' 

§ Okhornh Soot v. Bhcden 'Barianoc. 10. B., 34 ; 11, W, R., 82; Ste 

also nlusst. Rnpan v. Hokmi Sin£k, Punjab Customs, 99, 
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for- the guardianship^ of itihe (Jhildren df'the deoe^ised h'uabihd 
on re- marriage of' his wid6livi' -FefvVhiarriages ainiong the 
high caste Hindus hAVO taketl'placeiJiri-acci^Vdaode' wi’t'h^' the- 
provisions'of -the 'Act. But there -is ’a' custom, only' ambhg^ 
the very lowest classes -of Hindus, ofre-marryifig theirwidowS; 
lu'the Ffesidendies otherthan Be‘ngalf'thete*raarriag‘ek*have'' 
obtained a recognised- footing. Suoh- tne)rViagdS' are cklled 
Pat avdong the.Maharattas, and iii .'Gvr^etdt.f " This 


kind. of union is also! allowed to woman ^who Atd unifes,- &rid 
who we separated from!their husban'd by' a: eol'C of divorce,' 
which is .allowed- under certain, specified 'clrcUStan'cef&‘; a^ 
for,'ii.stance, wheni tlie husband is proved to be itnpoteiiftj'ibt'' 
the. parties^ continually c(uarrdl, or where the -marriage ‘Wafe> 
irregularly. Concluded, or where by mutual consent, the hus- 
band breaks his wife’s, neck .Ornament; .and gives her a char. 
ckiUee.%.i, .1 .•> . . ' -L- , ; ' 


Where a.wi^qw enters into this'fprm of marriage,^ 

she. is obliged to give up all She inherited from |ir8b, 
husband to her husband’s relations ; she is .allowed retain 
only what was given to her by her pafehts.il i^hls is, ’in . the, 
Bombay Presidency ; and the same principle -has been applied, 
by the Madras Migh Court to the case.o^ tb6,se6ohd marriage 
of a.Maraver womaD.§ The custody, of .the chilurpp, dxcepb 
infants, alsohelongs to, the 'representatives of the .first, hus- 
band, T ' The children of Pat widpws af.e never considered' 
iliegitimate. They. are legitimate rqually with those by their- 
first marriage. . 


• See. Ifl. • 


’ll i- -■ 


,1. !/ • - 


. t Steelej-ppi 26, <168 f'See Rahi'T.'6obindtt Valad TCja, L'. E.,-1 Bom, 97, 
J Steele, p. 169. - ' I ■ ■ 

. 'll Ste'eli 'p., 169 j 'W^bat imA “Biiliter; HarkbomVar'v.'^fttittori.tJa'ce; 1 
Bbri‘adAile,.4Sl' j Trecku'mjoe -fr. 'Mt, Lcirol 2'BtJfifildaV.o',,,3l6l. ‘ ’ 

<5 Murngayi v. Viromakali, 1. L. R., I Mad/ 226. ... * i 

^ Steele, p. 169. ' '--j 'j 


. 26 a 
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RELIGIOTJS AND CHARITABLE ENDOWMENTS. 

{Moyne, 'pp. J^Ol — j^6.) 

§ 369. Gifts for religious and charitable purposes were 
naturally favoured by the Brahmans, as they are evey where 
by the priestly class. Sancha lays down the general prin - 
ciple that " wealth was conferred for the sake of defraying 
Religionsgifta^ sacrifices" (a). Gifts, for religdus purposes are made by 
fttToared. ‘ Katyana an exception to the rule that gifts are void when 
made by a man who is afifiicted with disease and the like, 
and he says that if the donor dies without giving effect to 
his intention, his son shall be compelled to deliver it (&). 
This is an exception to the rule that a gift is invalid without 
delivery of possession. The Bengal pandits state that this 
principle applies even against a son under the Mitakshara 
law, though his assent would be indispennsable if the gift 
was for a secular object ; they seem, however, to limit the 
application of the rule to a gift of a small portion of the 
land (c). In Western India grants of this nature .have been 
held valid ; even when made by a widow, of land which 
deseended to her from her husband, and to the prejudice of 
her husband's male heirs (d). And so a grant by a man to 
this family priest, to take effect after the life estate of his 
Effeetcd by widow, was decided to be good (e). 

§ 360. The’ principle that auch gifts can be enforced against 
the donor’s heirs, would naturally slide into a practice of 
making them by will (§ 337). It is probable that as Brah- 
manical acuteness favoured family partition as means of 
multiplying family ceremonies, so it fostered the testamentary 

(а) 3 Dig. 484. 

(б) 2 Dig. 96. Soe'Mnnn, ix. 324 ; Vyoso, 2 Dig. 189 ; Mitakshara, i. 1, § 
27,^32. 

(e) See futwah, Gopat Ghund v, 'Babu Ktimvar, v. 4 S. D." 24 (29) ; Mitak- 
shar.*! i. 1. § 28. 

(rf) Jugjccvun V. Dcosuaknr, 1 Bor. 394 [136] ; Kapoor v. Sevnktam, ib, 
405 [4 48] 5 bat sec tJmbashankci: v. Tooljaram, 1 Bor. -400 [442] ; Muhnluk-. 
mee v. Kripashobkal, 2 Bor. 610 [467J ; Rainanand v. Ramkissen, 2 if. Di". 
futwab, at p. 117. See too. post § 642. “ 

(0 Keshoor v, Mt, Rankoonwor, 2 Bor. 314 [345.] . 
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power as a mode of directing property to religious uses, at 
a' time when ■ the owner was becoming indifferent fo its 
secular application. Many -of the wills held valid in the 
Supreme Court of Calcutta have been remarkable for the 
large amounts they disposed of for religious purposes' f”/). In 
one case arising out of QolvJcchunder Oar formalize will, where 
practically the whole property had been assigned for the 
use of an idol, the Court declared the (will proved, but 
wholly inoperative, except as regards a legacy to^the' step- 
mother of the. testator (g). Sir F. MacNaghten suggests 
that the will might properly have been cancelled, as, i upon 
its face, the production of a madman. No reason' can be 
offered why such a will should be set aside in Bengal, merely 
because the whole property was devoted to religious objects'. 

In the case of jRad7iabMZZu67i Tagore r.,Qopeemoliun Tagore, 
which was dcided in Calcutta • the very next year (slSll), 
the right of a Hindu so to apply th« whole of hiS property, 
seems to' have been admitted (A.), 

. § 861. The English law, which forbids' bequests for 'Superstitious 
superstitious uses '•does not apply to grants. of this character 
in India, even in the Presidency Towns (i),. and such grants 
have been r^eatedly enforced by the Privy Council (fej.- 
Nor are they invalid for transgressing against the rule- 
which forbids 'the creation of perpetuities. .“It .being 
assumed to be a principle of Hindu law- that a gift can be norperpetu- 
made to . an idol, which is a eaput mortuv/m,, and incapable 
of alienating, .you cannot break in upon that principle by 

(/) E. MaoN. 323, 331, 33G— 347, 349, 350, 3T1 ; Rnmtonoe v. Ramgopal 

1 ]^. 235. The same thing 'vras remarked by Sir Thomas Strange as a fea- 
ture in the wills made by Hindus in Madras. 2 Stra, H, L. 453. 

(ff) F. MaoN. Appx. 58. . r 

(K) F. MaoN. 886. ■ . . 

({) Das Merces v. Cones, 2 Hyde, 65 ; Andrerre v. fokim. 2 B. L; R., (0. 

O. '■ J.; 148 ; Judah v. Judah, 5 B. L. R. 433 ; Khusalohand v. Mnhadevgiri, 

12 Bom. H. C. 214. ‘ ^ 

m Ramtonoo v. Ramgopal, 1 Kn. 246 ; Jewun t. Shah Kubecrood-.deen, 

2 M. 1. A. 390 ; S. G. 6 Suth. ('P. C.) 3 ; Sonatom Bysaok v..Jnggutsoondrce, 

8M. I. A. 66 ; Juggntmohini v, Mt. Sokheemoncy, 14 M-. I.;.A.283 ;.S. C. 10 
B, L, R. 19 ; S. C. 17 Suth. 41. 
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engrafting upon it Uhe' English law of; perpetuities' (J)” la- 
fact both the cases in which the JJeOgal Highcoiirt in 1869 
set aside ■ the 'will as creating secular estates of- a perpetual 
nature, contained devises of ah equally ' perpetual- nature- in 
favor of idols, which were - supported')('Jn).' But 'where a 
will -under thh form of a' devise tor 'religious-' ' pilr posse, really’ 
gives the beneficial interfest.to the devisees, siibject merely! 
to a tfusa for the perform an e'e of the i?eligiouh -purposes,') if 
will- be' go'vemed" by the, ordinary Hindu law;--iA'hy p'ro’vii' 
'sions for perpetual ■.descen4i^and''-fbrire3training'’ aliedOltibn;’ 
will, ■ therefore, be void.'' ’Th’e-fesul(3;will be to's'et aside the 
will,'aa regards the descenb-'of the' property, leaving the' 
beirs-at-Iaw lihble tb.kee’p'up thh-idolsj and (l6fi:ayl'''fhd' prb®-' 
per- expenses->bfMth'e)worship'(?^). ' A f&rtiori will'this'y'ul^' 
apply, where the "estate 'created'" is ‘ in’ its ‘'nktUre ’'secula'r,‘ 
thoiighithe mbtive for creating 'it-' ‘is^reli^io'us' '(d). 

§362. 'As an 'idol cach'ot'itself hbld lUnds, Chd'pfacfcibe-'is^ 
to vest the lands in a trustee' for ■ the 'religoiis puffyose',' or‘‘‘to'‘ 
i'mpose upon' the holder' of the lands a trust’ to defray the 
expenses of the worship Sometimes' the d'orfbi*' fs^'^hihl-' 
self trustee. ~ Such a'>triisb is,' of' dour&e; valid, 'if perfectly’ 
created, tho'ugb, being 'vbluritary,"the donor Cannot ‘ be coni-* 
pelled to carry- it out if he has left itUlrip'erfect (g).‘ • Bu6 
the effect: of the transaction will diftef materially, ' according' 

: as the property is absolutely 'giv'6n''fdi‘'the religions' object, ’ 
or merely burtb'ened with a trust; for its stipp'or’fc. ' Afad there' 
will' b'e a further- difference '‘whefe'''‘'the’' trust is 'only an' 

apparent,. and not;a reali one, '-and. where .iticreates no rights 
in any one except the holder 'Of th'erfUnd.- " * ■■■ • 

. - - • • ■ ■ -I ’.f Mi. ■ -‘.I ■ I ■!■) 

CO Per Markby, J., Euinara Asenia r. Kumara'Kisbua, 2',B. L. R; CO.'C. 
JJp.47. ^ 

(m) Togore v; T.agorc, 4 B. L. K. (O.-C. J.) -jf03, iU Cho P. C., 9lt. L..'R. 
S77 ; S. C. 18 Satli. 339 ; Krishuaramam f. Anatida;4 B. L.,R. (O .C.' J.)23L..' 

(n) Promotho v. Iladhika, 14 B. L, R. J75 ; .Phate v. Damoodar,'3Bom. 81. ' 

(o) Anantha V. Nas-amuthu, 4-Mad, 200'.,' ' , . 

. ' (1») See fntwali in Kodula Kanf v. Rafti Hurcc 1 S. D. f9G,'(24r): 

• (7) Sec Lewio, Trusts, p. 61 . ' j- - 
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• 

§ 363 The-last case arises where the founder applies his 
own property to the creation of a pagoda, or- any other reli- 
gious' 'or •‘■charitable- foundation; keeping'the property itself, 
and the ‘-'cohtroh ‘over ■it;'iabsoliitely in his own hands. The 
community 'may ;Be greatly' benefited - by ' tKis arrangement, 
so long as i£'lasts,‘but'its continuance is-entirely at his own. 
pleasure.' It is like a private cliapeljn a 'gentleman’s' park, 
and'the‘facb tfaat'the publicih'ave .been - permitted to resort 
to.'itj will not prevent its being closed, or pulled down,.<pro- 
videdi there has been no dedication of it to -the public. It 
will pass ' equall}' unencumbered to his heirs, or to his 
assignees in insolvenc}’. ■ He' may diminish thS funds so 
appropriated at pleasure, -or absolutely cease to' apply them 
to the purpose at 'all In shott, .the character of the- 
property will remain hhdhnnged, ‘and its''application will be 
ab-hia.Qwn discreation. 

Another state - .of thing, arises where land or othprpro-; 
perty. is held.vin.,;benefioial ownership, .subject merely to a, 
trust ; as to .'part- of the income, for the support of some reli- 
gipuB.r.endpwment.' ■ Here; again the land (descends and is 
alienable,' and pavtible ^.(a), in the ordinary way, the only 
difference being that it passes with tbe charge upon it (t). 

The reniainipg ca^e; is the one fipt named, where the 

whole property " -is ' dfe ypied; absolutely aud'in perpetuity, to ; 

the religious purposes. • Here, of course, the. trustee has no 

beneficial interest in. the. property, bej’ond what he is given 

by the express .tesrms-of; the trust. He .cannot encumber or 

dispose. of it for his own presonal benefit/ nor .can it;be taken 

(r) Howard v. Pdtonji. Teny, O. Cl 536 ; ‘VenkataohellsniiahV. P, Harai’n' ' 
apah. Mad. Deo. of J853, 104't 3. C.3Iad. Dec. 1854, 100 ; Oh'emmanthatti'F. 
Meyene, .Mad. Deo. of 1862, '5)0 ,V2‘W.' MptoN. 10.3 j'Brojosporidery y. Eiioli.mee . 
Eoonwarce, in the Pl'C , 15' B'. IL.' B. 176;Xnote) ; S.' ,C: 20 Seth; 96 ;‘DelTao3 
v..NB'»vBbSj’nd, 16 B. X.. H. .167, ..affirmed 'in ^Pj 9' 3. Cal. .32-1 j Snb. i^omine, 
Asbgar v,|Delroos. . ' .... • • 

‘ (*) Ram'Coomnr -v. Jogonder,’ 4 Cal. 56. ' ' ' ■ , ’ ' 

(0 Mabatab v.-Mirdad B S.'D'. 268;(313), approved byPO.'.lS B. L. R. 
p. 178 ; Bup 'note (r) Futtoo v. Bhurrnt, 10 Suth.'299 ; Basoo v. Eishen, 13 
iSuth. 200 : Sonatnm Bj’sck v. Juggutsoondree, 8 Mad, I. A, 66. 
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« 

in execution for his personal debt. But he may do any a'ct 
which is necessary or beneficial, in the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. . He may, within .those limits, 
incur debts, mortgage and alien the property, and bind it ,by 
judgments properly obtained against him (u). -.And he may 
lease out of the property; in the usual manner, but he cannot' 
create any other than .proper derivative tenures and estates 
conformable to usage. ; nor can he make a lease, or any other 
arrangement which will, bind his successor, unless the neces* 
sity for the transaction is completely established (v). 

§ 464f. , The devolution ..of the trust, upon the death or, 
default of each trustee, depends upon the 'terms upon which 
it was created, or Uie usage of each particular institution, 
where no express trust-deed exists (w). Where nothing is 
said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of .the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (»). The property 
passes with the., office, and neither it nor the management is 
divisible among the members of the family (y).- Where no 


(ri) Prosnnno v. Golab, 2 1. A. 145 ; S. C. 14 B. L. R. 450 ; Konwur v. 
Ramcbunder, 4 I. A. 62 ; S. 0. 2 Cal. 341 ; Ealee Churn t. Bungabee, 15 
Suth. 389 ; KhuaalChand t. Mabadevgiri, 12 Bom. H. 0. 214 ; Fegredo v. 
Mahomed, 15 Suth, 75. In Bombay it has been held that although the 
rents of a religious endowment .may be alienated, the corpus of the property 
is- absolutely inalienable'; Narayan v. Chintaman, 5 Bom. 393. This 
is no doubt the general rule, but see per curiam 4 1. A. p. 62. 

(v) Radhabullabh v. Juggutchnnder, 4 S. D. 151 (192); Bhibessonree v. 
Mothooranath. 13 M. I. A. 270 ; S. C, 13 Suth. (P, 0.) 18 ; Jnggessur v. 
Roodro, 12 Suth. 299 ; Tahboonissa v.Koomar, 15 Suth, 228 ; Arruth v. 
Juggumath, 18 Suth. 439 ; Mohunt Burm v. Ehashcc, 20 Suth. 471 ; Bun- 
waree t. Mnddcn, 21 Suth. 41. 

(w) Grcedharee v. Kunkbishore, Marsh. 673 ; aifd., 11 M. I. A. 428 ; S. 

O. 8 Suth. (P. C.) 25 ; Muttn Ramalinga y. Periariyagum. 1 1. A. 209i See 
various cases collected, 1. M. Dig. 330. , 

(*) Chutter Sein’s case, 1 S. D. 180 (239) ; Venkatachellamiah v. P. 
Narainapah Mad. Dec. of 1863. 104. Seo.Tagore case, i B. L. R. (0. 0. J.) 
182 ; 9 B. L. R. (P. 0.) 395 ; S. C. 18 Suth, 369. . ; 

(y) Jaafar v. Aji 2 Mad. H. C. 19;Knmarsnmi Ramalinga, Mad. Dee. 
of 1800,201. “• > . 
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Y’drratigfei^ieiSts Or’: usUge’ .existsiJthcfJhianageWetj't -'mav ‘.be 
'held in turns by the several heirs (^J.riiSbmotihies'jth'e^ 'cOn-' 
stittitiohi 'bfitlia'bodjr 'J vests the- ma'na'gbiiibnt* in'seWrial/'-as 
reprfe'sent'ing’TdiffeifcuibbintereB'ts.s; orias 'a fchedk'''up6n-'.ie{fdb 
'otherj aiid/afiy.act '■which''altets isuch-ia ‘Condtitiftron' wbuldf bo 
inYa’Ud Where the' ' head of ‘a r^ligioas-'iifastitatbu'is 
bbund-to e'felibaey?^ it isifrequently - theiusage'Hhatdie nbmii 
' bates'hife suGcessp^'byappointment'duHri^/ihifibjtvfl lifetilne;’ 
or by will (6). Sometimes this nominatiba^e'qttirh's’bonfifmi^ 



Sometimes 

■■ ■ T. [AT 

.case can: 


i'hh'tfus't'ee •■aen 'tlie‘‘righ’t" tJT'&ahAgdhie'nf:', ‘'tli'oiigh*' cftiupie^ 
‘iVitli the^dhligatiOri! t6 manage in-epnWbit^, -\yith;:thd‘ ti'iists 
'Annexed theireto'=^«i);t-mor is !tneirig,hf saleable Jn exfc'cijition 
,upderja,decree/(e).;;.j..p. ir, ooi T 

•!tJ’ple^a''thd‘fojihd’eV '• has'i‘e8erv^d'''’f6 .hifesel^-sqihe 
•Special powerS'c'ffsupervbiSnj-remoVal.ior holnibatioir, neither 
•he nor njs/heir&-.bayp -any greater. .po,wer in 'this/respecfe ithan 
-any'other'' ii'dfsdn who' is ‘idtere^ted in the^tVusl^jJfxi'r^And 
such powers, when reserved, must be stric.tly followed (g). 
But where the succession to the office of trustee has wholly 


(s) Nabkisscn t. Ilurrischnndor, 2, M. Dig. 146. Anundin9yee v. 
Boykantnatb, 8, Suth. 193 ; Ramsoondur t. Tardck, 19 Snth. 28 Mitta 
Kunth V. Ncernnjun, 14 B. L. R, 166 ; S. C..22 Snth. 437. There is nothing 
to preveht a female being manager. See Moottoo Moenatchy v. Villoo, 
Mad, Dae. of 1858, 136 ■ ^y Deb Sarmnh v. Huroputty, 16 Snth, 282. See 
Hussain Becbec v. Hussain Sherif, , 4 Mad, H. C. 23 ; Punjab Customs, 88 ; 
unless, the actual discharge of spiritual duties is required ; Mnjavar y. 
Hussain, 3 Mad.' 93. Special custom is ncoesssry, Janokce v, Gopanl, 2 Cal, 
365. 

[а] Rajah Vurmah v. Ravi Vurmah, 4 1. A. 76 j B. C. 1 Mad. 235. 

[б] Hoogly V. Kishnanuhd, 'S. D. of 1848, 253 ; Soohramaneya v. Aroo- 

mooga Mad, Dec. of 1868, 33 ; Qreedharec v. Nundkishore, 11 -M. I. A. 405 ; 
S. 0. 8 Snth. [P. C.] 25. ■ c - 

[e] Mflhunt Gop'al v. Eerparam, S.''D. of 1850, 250 ; Karain v. Brindabuu, 
2 S. D. l61 [192J ; Gossain y. 'Bissessur, 19 Suth, 215; Uadho v. Eamta, 
1 All. 539. ' . 

[d] ' Rajah 'Vurmah v. Ravi 'Vurmah, 41. A. 76 ; S. C. 1 Mad. 235, over- 
ruling Ragunada v. Chinnappa, 4 Mad, Rev. Beg. 109. 

[ej Durga v. Chanohal 4 All. 81i 

Ifl Teertaruppa v. Soonderajien, Mad. Deo. of 1851, 57 ; Lulohmeo v. 
Bookmanee, Mad. Dec. of 1857, 152. 

[y] Advocate-General v.'Fatima, 9 Bora. H. 0. 19. 

2 % 
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right. 
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SELlOlOUa AKD CHARITABLE EKDOWU&KTS. 

failed, it has been held the right of management reyerts 
to the heirs of the founder {h). 

A trust for religious purposes, .if once lawfully, and com* 
pletely created, is of coarse irrevocable (i). The beneficial 
ownership cannot, , under any circumstances, revert to, the 
founder or his facdily.. If any failure in the objects of the 
trusts takes place, the only suit which’ he can bring is to 
have the funds applied to their original purpose, or to one of 
a similar jcharacter (fc). 


[&] JaiBansi t. Chattar, 5. B. L. B..181; S. G. 13 Suth. 396; Sub nominee. 
Feet Koonwar v. Chuttnr ; but see Act XX ofl863i [Native Religions 
£odowmen(B]j Fhate v. Damodar, 3 Bom. 81 ; Hori Duai v. Secy, of State, 
6 Cal. 228. ’ ........ 

[i] Jnggutmobini v. Sokheemoncy 14.M. I, A.- 289; S, C. 10 B. L. B>. 19; 
S. C. 17, Suth. 41 ; Punjab GnetoniB, 92. . 

[£] - Mohesh Chunder v. Eoylasb, 11 Suth. 443 ; Beasut v. Abbott. 12 
Suth. 132 ; Nam Karain v: Bamoon, 23 Suth, 76 ; Atty*Gen. v. Brodie, 4 M. 
I. A. 190; Mayor of Lyons v. Adv.*Gen. of Bengal, 3 1. A. 32; S. 0.-26 Sutfa.- 
1 See Act XX of 1863. Fanchcowrie v.,ChumBooIail-, 3 Cal. 563. Brojomohun 
V, Hurrolall, 6 Cal. 700 ; see as to suits by devotees or others interested in 
Bcligious trust ; Radhabhai v. Ghimnaji, 3'Bom. 27 ; Dhadpbale v. GuraT,-6 
Bom. 122. As to suits by or with the permission of the Adyocate-General, 
sec Civil Pro. Code X of 1877, s. 639, XlV of 1882. s. ’539. As to suits for 
the removal of the trustee on the ground of impopor conduct, see Mohun 
V, Lutohmuo, 6 Cal, 11. 
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lata liUJUAL COHSEQUBNOES OF MARRIAGE. 
(Extracts from the Tagore Law Lectures, 

• \ 1878, fp, IIS— 196,) 

Marriage, in .that -law' (-Hindu Law) is not merely a con- 
tract-, but,. also a.sacratnent; and the rights and duties, of 
the marrie'd parties -are., determined, solely by ; that law, 
and. are incapable of being varied by^ .their agreement. As- 
Menu emphatically, declares, “ neither .by, sal.e,,oor desertio n, 
c an a- jvi fe jbe rele a sed frona her. husband."* . Following the 
spirit of this rule, the' High. Court of Bengal; in the .case of 
Seetaram v.-Mussamut Aheeree Heeranee, said j “ It is con.- 
trary to the policy of the law to allow persons -by a contract 
between themselves to avoid a marriage on the happening of 
any. event they may think fit to fix upon.”;!" • 

. The custody of an infant .wife belongs, as a ru'le, not to her 
parents, but to '.her husband. ' In the pase of Kateeram 
Dohaneev. Mussamut QevAkenee and others^ Mr. Justice. 
Markby. observed : “ The marriage of an infant being under, 
the Hindu, law a legal' and complete marriage, the husband, 
in my, -opinion,., has .the .same right as in other cases to de-. 
mand that his' wife shall reside in - the same house with 
himself, rl- do, not think that any Court can deprive the 
husband o.f his right except upon some tangible and de- 
finite grounds, which - show that, under the- special circum- 
stances .of the -case, the. wife is absolved from this duty, and 
her parents or guardians from the duty of surrendering her 
to, her 'husband],and we cannot, in my opinion, say, without 
contravening the Hindu law, that infancy of a wife consti- 
tutes such a ground, though it 'might, I think, be right in 
the case of a - very young girl, to require the husband to 
show that she would be plabed by him under the immediate 
care -of some feodale member of his family.” -Where," how- 
ever,' a well-established custom exists * for a child-wife to 


Nature oi the 
marriage con- ^ 
tract under 
the Hindu 
law. 


Custody of aa\| 
infant wife. 


»'IX,-4G. 


t 20 W. R, 49- 

.27 a 


t 23 W. R, 178. . 
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THE LEGAL CONSEQUENCES OF MARRIAGE. 


Bemedyof f 
husbEind 
against in- 
fringement 
marital 
rights. 


remaiii tawa’y- Jfromviher' ■bu$band’,/,aiid‘"flot..t6.'!Coixie to live 
w’ith.hiin iii.his .hbase until ta ''certain . event'- hiii.'' occurred/ 
such custom has been' refcogni^ed -.by. 'the Court.* ■ 

By; the"' Aets •jbelaiiogHo the •giiardisinship' of' minors (Act 
XL'of l^h^j'-sdctiori'^T.'-abd- Act-XX of 1864/ section - it’ 

: is' proidded ■'.that' iidthiiig’-in: thete-’Act^'shall 'autlibrize the 
appoinl)m6nt 'bf a gUardiaiS' dfChe-'persoh of a- fefrfifale -vyhbiSe 
husband is’not a' ndindr?‘'i- 

When' - the’- husbatfd is- 'himiSelf' ■A' 'i’ittinbi‘i'>his'^Ua'rdiay 
would, as "a •‘rule, ^be’^also * -the ■■guaf^iad 'orth'fe AVifef'-’ This' 
wbuld'followifrOm the riilS^tKat'-aft^r • ‘tli'e"''Ku'sbarid’s''dda'th/' 
liis- -neaVest” kinSman; is'''the' guar'dian of the'’\(’idovv in pre-' 
ference'td her father' or/tiri'y'df her 'pater’dal' relatidns.f ' But 
in exceptional cases, thb Courts’, as'reprfe’Sehting'''the soverei^ ' 

I -vvho is the universar giiardiah in iBindu 'lath'll ih&y allow an' 

ihfattb ’vvire diiring' the iniod^ity ’df her-' husband td' reniain 

und'dr the' ''guardihtishi^' ■ of her phrefats ih'jJrefeiffeDce to that*' 

of hefhusbandVrelatibhsi<‘ • ; “■ ■ " •’ t'-- 

lie Such' 'being- the' 'fights] y^KicF the’ Hdsba'nd ‘acqbireS by 

ma’rriage' ovdi* th'e wife’s persbn'/'the '■’ffext' '^uesti’dif-’is ' b'oVv' 

they are td'be eiifdrced'ib ca'sVdf ihTB'ngementi' 

• ‘ Where , the • Wife' is ’ an''nnfanf', ^h'd' ihbb’uSliknd se’ek'S'tb'' 

have'licr ‘in his' custody pVoper edii'rae ^is’ to’ ji'rbceed - 

a'ceording 't'o the pt-'ovisibns'-' of-A’6tTX'of l861-, '-The huSi-'' 

bahd may also bt' a’ civil' suit '’bbfaib’‘an'^inju^cti6iib^6'n''^ 

any pei-^oh’ detaining bis wife, t6’'abstain'' fydm '^uttiri^''fa,hy' 

obstriibtion-"in ' the' ' why ' d¥ tEb ‘ wife'^S dlurning '’’tb IVer • 

Husband'; but no brd'er ifk’n' be 'made 'hpb’n' sUbW'yfd'rs^ii''' 

directing bifti to send th’e Wife’ to- E'er husbad'd.ll ' 

--*» ,-■ /.«> ..... ' ' . . .. . , 

• Suntosh Bam.^v. Gera Patluck, 23 W. B., 22 ; boo also Steele, pp. 

•t Cplebrookc's Digest, Bk, IITi .13 Mnenaghten’s Precedents ot Hindu 
Law, Oh. Til, Grsesi and iii,' ‘ ’ • >-0 c: •• 

ManUfAUlI, 27, 28,} Oolcbrqokc’s Digest, B. K. y..'450-r:453.j 1 strange, 

Lall Nath Missev v. Shoobum Pandey, -20 \V. R., 90. -ButScoHurkn 
Ehuukiu- V. Baccjcc Munobur, 1 Bon-., 353,-1 ■Morlcy’s Digest, 288,.:pl,.ll: 
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'.^Ti^here' the, .wi:fe;isfquAlified(byrher.age; tojp^tfortniher <!orfj^j- J BestitiiWonof 

gal;!.dutit8, ithe - propet./<remedy fot thfe husbADdlis'a sjlit'for I rights^*^ 

restitutiop 'of donjugal' rig.bts. .'.-Ifc'j ^yaa;at^ one t.itiiol dp.uJ)ted 

whe,the.r‘;'8uchi<a duife- w.P.uld.lie.ritl,ithe)Civil, Gomfts(ofjIndia; 

and. the. grouftdvfbr, such ,do.u]bt tva’s the difiSciilty of enforcing 

the performance of conjugal duties in their dfe.taiI;‘.,:batiTthe 

ppint_.has been, settlsd,,by^ t^f .depjsipti-.pf the,!Pi'iyy Oounpibin 

thp. case ; pf > . iMoows/iee.;. iBjmIoox, Rfij^em^vtiMnnisooTmissa 

BeguytiJ^u-: Ip that,;eaaejith6{ /judicial;, Oc.m'mitfcee ffobserved i 

VUppn.. authority e, then, , aSf^^:•ill•as•J^ripQ^ple,,j;h6ir.L,ord8hip8 

have, no., doubt! that.aiMussulman .husband;, may, j ipaj/itjitBi a 

suit in.thej.Oiyil v^ 0 jir,ts of; Jndia- foiy.a declaration jpfjh is irigb.t 

to. .the .possessjonv.of'jhiS; jyifpi,.and:!fo.r,a!aeh,t.enop;tbat<-;ahe, 

•return to eoha,hita.tiqq,<aaditJ^at,j!h&p,<saf{f,„ai^s^ 
mined according t.o the principles of the Mahomedan Law. 



the nature of the thing. For since- the -rights dnd .duties 
resulting . from, the contract of marriage vary in dlferent 
communities, so, .especially -in -India, , where, ‘there is no 
g:eners,l marriage .Iaw,..the^, by 

reference, to the particular law of the . contracting, /parties.” 
Though ,-the..^ case .wa|, one ^b^e^twaen Mpbopiedans, thejrule 
laid- ., do,w-n. .evidently ij afipjies, ^mjttaUs; • njiyAa^dw.. to .the 
Hindus, .and it has'been.so applie.d.f', jJBut.Jihe form.pfthe 
decree in such suits,- and, the., mode of, executing it. .have 
.been points for some" controversy. It seems to have b,een 
sometimes hel(i,J . that the decree should direct the deli- 
veVy '6f 'th‘6‘' \n'fe'‘ bodily--intO'‘'Ker- 'hofibEtiid’8’ hand^, .-and 
the .language of ;arti(51b' thP’: second sohedulg'-bfithe 

Limitation Act (1877) which* provides for suits for the 
recovery of , a wife] mi'gh.f perhaps, be referred tp as^^ ^ fa vqi'ing 
— 1- — — — : '/ I 
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TAE LEGAL CONSEQUENCES OF MARRUGE. 

such a view. But the provisions of the. Limitation Law ,are 
no'safe guide jn such matters; and it may now be taken 
as settled that the proper form of the decree should be this ; 
"that the plaintiff is entitled to his conjugal rights, and 
that his lawful wife, the defendant, be ordered to return'' to' 
his protection.”* 

Though, as a rule, either spouse is entitled to a decree- for 
■which rcstittt- restitution of' conjugal right' against the other, tbere.are 

KalriKhte°ir cases in which such decree will hot be granted. Thus; 

where a custom binding upon a particular class or caste is 
established) by which the husband is not to cohabit- with his 
wife untill a second ceremony is gone through’afcer' marriage; 
a claim for restitution of conjugal rights will not be enforced 
where such ceremony has been neglected.’j* ' ' ' = ■ 

' How far cruelty and ilUtreatment would be an answer 
to a suit for restitution of conjugal, rights is an important 
practical question. Judging frotn the precept of Mahu that 
even the worst husband is to be reverfed as a'godif it might 
seem that cruelty and ilUtreatraent would' hot excuse a wife's 
non-performance of conjugal duties. But the. Hindu law is' 
not really so cruel. It excuses a wife 'who is averse from' a 
husband who is a lunatic, or a deadly sinner, or ah eunuch, hr 
a -person afflicted with any loathsome dl8ease.§ Following 
this spirit of the Hindu law, the High Court of Bombay 
in 'one casell refused to decree restitution of 'conjugal rights 
in favor of a husband who was suffering from leprosy and 
syphilis. 

It is not every unkind act that would .disentitle a hus- 
band to [enforce his marital rights. -The mere taking of a 

• Koob'ur Khuiisama V. Jan Khanaama, 8W. R.,467'; Gtiotun' Bebee v. 
Ameer Chund, 6 WrR.v-lSB. 

V Chand KtiUav. Mussamut Janokeo, 24 W. B., 228; 25 W„B„ 386, 

'§ Mann, IX. 76. 

II Bai PremkUTar r. Bhifca Kulliahji. 5 Bqm., A. G. J., 209. 
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.■wife’s jewels or the marrying of a second wife, has been held 
to be no bar to a Hindu husband’s claim for restitution of 
conjugal right.* In Moonahee Buzhor Ruheem v. Shjmsoo^ 
niasa Begum, their Lordships of the Privy Council observed : 
“ It seems to them clear that if cruelty in.a'degree rendering 
it unsafe .,for the. wife to return to her husband’s .dominion 
were established, 'the Court might refuse to'send her back; 
It may be, tod,' that gross failure, by the husband of the per- 
formance of '.the' obligations which the ’ marriage contract 
imposes r on' him for the i benefit -of the' wife^ might, if pro- 
perly proved,' afford good.- grounds for 'refusing to him the 
assistance of the CourtI - And as their Lordships have already 
intimated, there may be cases in which the Court would 
qualify its interference by impo'sing terms on'tbe husband.”+ 

•The question/ what constitutes legal cruelty ‘sufficienlj to 
bar a claim for restitution of conjugal rights, has been . very 
folly discussed by Mr. Justice Melvill in Yamuna BaiV. 
Barayan Moreahvar PendaeX and the conclusion arrived at 
is, that the Hindu law on the questi on of what is legal cruelty 
bet'weeh 'man and wife would' not "differ'materially' from the 

English l8iw;'that t'o'cbnstitute legal cruelty there must be 
' actual' -violence of siich a character as to endanger -personal 

health'or safety, or-' there must be reasonable apprehension 
of.'it; and' that mere pain i'to .the -mental feelings, such for 
instance as would result-ifrom an unfounded charge of infi- 
'delity, hoTvever wantonly caused, or keenly -felt, would not 
come within the definiiion -of legal cruelty. 

: '■'Where a^husband had ill-treated .a- wife on account of a 
'favorite inistress, and had' .agreed to separate from - the wife^ 
and'.had refused. her maintenanOe during the period ofsepa— 

' * Jeebo Dbon Btinyah v. MuasamutSondhoo/lT W, K., 5^; see also 
’V’erasrami Ghetti c. Appaavami Chetti, 1 Mad., S75 ; Ritaaath Mookerjee 
V. Sreemntty’Haimabutty Dabee,.24 W.'R.’, 377. ' 

'f 11 Moore's Indian Appeals, SIS ; 8 W, H., PrO.-, IS, 
t li L. B., 1 Bom., 184. - ' • 
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E fleet qj 
chRngc of 
religion on 
the claim for 
restitution of 
conjugal 
rights. 


ratioui ; i£ wsis • -held -.that he Av.as .'not' entitled to .insistcupbft 

/estitutidn of coi)jugahrigbts,ti'd '. M >'■' 

. .Conjugal. infidelity, in ;a'-wire iwbuld .bar..her . claim .'foy : .res- 
titution j of. conjugal .ri^ts.': ■^The'-Sindd Ia,w= allows" a'- disv 
loyal Avife ioj -be .forsakehit}*’'.. ;; »/.. i'j j:. ■■ ■* o.: .d 

/* /' / »• Aipavty .'wbo! has renounced! Hinduism -.is motien titled to- 
J J I enforce 'a:, claim iforl restitution lof.cbnjiigal rights against- tt 
husband 'or a .wife i.whb remainsi.a 'Hindu. -.irThs Hihd.u'ilaw 
allows onedio- forsake ; .'a ^degraded -hU'^bandj f’dr .a degraded 
wife,J and^degradation: fromi caste.' is > a natural > consequence 
of apo&tacj'.-,-..:Acl iXSI' ofil850'j)ybena'ctiog .thafc'-l68s of caste 
or , change:<bf .religion •ikhall-iaiot /inflict bn.’any:person-for-‘ 
feiture .of.:r%Zife'oripKoperty, seems to-' throw soihb doubti-oil 
the ; . point.; BU-to the remarks t .of /Mr; ustice' •Gath pbell ;ip 

Muclioo<,\\.^r.fspon.8alipo^ go. a -.great, way in support, oC'jihe 
rule, stated" above, ■ After holding that-the. right; to .the .cus- 
tody ^pf, .children is right -within .thp meaning, .of, Act. XXI' 
ISoO.thpJearp.ed.J.udge^^^^ •Ci,-!’' • uAr 

The pleadea-.for^the , appellant ,fui’ther,^rgued|that. no. -one 
.can be.pemitted sp.jtp^use,hi'sri:jight a^Sito deprive any other 
.person , or persqns-of t/ifir.rights,.; JFqr,,insta,oce, .ie ,say.s,, .a 
husband, who. -becoraes; a Christian will .n'otbe; permitted .to 
claim .'the 'fpersbn'iofl-’a -wife who jeraa-ins'a Hindu.’/!! This* is 
Bo’ faivtrue';^nd in this case,- the claim; toi/wife'-iwas." rightr 
ly dismisaedr .-but ’!wa8^ il thinkjA'dismisse’d simply for the 
reason, ithat,! admitting -the. hiisband^SijSJ’iwd , fade .claim ;.,to 
the custody of the:..jvifeirthat daijri.ihay be;defeated,by. a 

fl'easonable.plea. i If'a wiferpleadsi'iithat; her hufeband ijboats 
and illruses .ber, .in.,,such .a.>yay. thpt shp, cannot, reasonably 
be required to liv,e with him,''ab'd that '*plea'’ia malie’' out, 
dbhbllbsf^'th^ Cbuft'Hvill hbt'eHflff'b'e^'a veitiMtitfti bY cotij'n- 
\gal. rights. , . .-So-/ also, „'(if,' sh.4i:pleads\vthat,,;tiher,ohjif sb,ah^ , by 

* Moola V. Nundy and t 

t Colebrookc’s Digest, ,‘Bk.-jl'Vr/..79, s0,.;-‘ 
t CoJebrooko’s Digest, Bk. IV, 58 , 62, 151. 

5. W. R., 2;i5. 
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change of religion, has placed himself in that position that 
she cannot live with him \Vitlh6ut doing extreme violenc^ to 
her religious opinions and the' social feelings in which she 
has been brought up,' 'and in' the enj6ym‘ent of which sh6‘ 
married, that plea would also be a good plea." 

So, Sir Adam Bittleston^on one occasion said 

"So . far, however as Hindoo law is concerned, it seems to 
me enough to'Sa^ 'that,' in my Opiniotf; a Hindoo* married 
woman wHo des'Orts her husband, become's a convert to Ma-' 
hom'edaoism,' and iiddp'ts thd habits a’nd liVe^ eis tha wife* of 
a Mussulman', is altogether out of the pale of Hindoo' Lav^ i 
that she ceases to have any' recognizediegal itatiis hcbo'fding' 
to that law, which () 0 Unts.her as ona^dead,- or at least recog- 
nizes her . existence only as an object of charity. This is not 
inconsistent with such passages as that cited from Manu : 
'That neither by sale nor desertion can a wife be , re- , 
leased from her husband which certainly have reference tO' 
pOrsons still within the pale .of Hindu law. It seems .to 
me, however, at variance with the spirit of Hindu Law, to 
hold that it concerns itself with a Woman in such case, as 
far as to impose on her. any obligation not to marry again,- 
2 -}rovidcdthe 8econdhu8hv,ndbe,noi, a Hindu; and, if she 
does marry again, the validity of^. that marriage ;must, I 
think, depend upon the la'w Of the. sect to which she- -has 
become a con'vert” ' - 

But- 1 must' tell you that the decisions of our Courts' have 
not- been uniform' on this point. Thus in o'no case,f SirW.- 
Burton is' reported- to., have ordered- the wife of a converted- 
Brahman to' .be restored' to him upon habeas do'rpds'; and in> 
another .case;^: the Agra Sudder' Court held that loss of caste 

, * Rohmed Bcebc'c v; liokoyn BccbcC; I Nott?'a*B-L'caditii^ Cfases on Hindu 
Law, 12. - , , - , • . 1 - ' 

t In rt'tbc Wifewsf P. Stoen'dvassa', I Norton’s Leading CasOb bn Hindu 
Law, 13. ;• •• 

J Mussiimat Smurtcc v. Nirmul, N. W. P. Rep., 1864, p.'BSS. 
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by a husband could not dissolve his .narriage, or bar hi& 
claim to the possession of the wife’s person. , 

Considering, however,- the feelings of those who really 
profess the Hindu faith, it would be a matter of extreme hard- 
ship, to say the least, to enforce restitution of conjugal rights 
in such cases ; and I should therefore venture to affirm that 
the view taken by Sir. Justice Cambell is the proper view 
of the matter. 

The case in which a Hindu husband or wife' becomes a 
cotivert to Christianity, is. provided for by Act XXT of 1866. 
Under that Act, a convert can sue a native husband or wife 
for conjugal’ society, and in case of refusal by such, husband 
or wife to cohabit with 'the convert, on ,the ground of ohauge 

or religion the marriage between the parties' shall be declar- 
ed dissolved. . • 

For suits for the restitution of conjugal rights, the period 
of limitation is two years, from the tirhe when such, restitu- 
tion is demanded and refused, the party refusing being of 
full age and sound mind.* ' 

Adultery and acts of adulterous inclination being crimes 
in Hindu law, it is maintained by Macnaghton, Colebrooke, 
and Ellis, that an action for damages will not lie against the 
wrong-door.*|- The last-named authority observes that though 
it is no doubt equitable to allow the husband to recover 
his marriage expenses against the seducer, yet there is no 
such remedy prescribed by .the Hindu law, and that such cases 
ought to be governed only by that law. Sir T. Strange was, 
however, of a contrary opinion. According to him, a civil 
action for criminal conversation woulcl lie; the case not being 
one which is to be governed by the Hindu law.J He cites a 
case in which the Pandit’s opinion allows the plaintiff, to re- 
cover his marriage expenses from the adulterer.§ The Bom- 


• Act IX of lb72, 2nd Scbcdulc, No. 42; Act XV of 1877, 2nd Schedule, 
No, 35. 

t Macnaphten’s Principles of Hindu Law, p. Cl ; 2 Strange, pp. 49-14. 
J 1 Strange’s Elements of HincUi Law, p. 46. 

§ 2 Ibid, 41. . 
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bay Sadr Court in one' case awarded damages to thc'plaintiff 
who sought to recover his wife, from- the -dcfcndaiit who had 
enticed her away and in Soodxtsun Sain<’v. Lochenauth 
MuUick, reported in' Montriou's Oases of Hindu Law,p, 619, 
the' Supreme Court of Calcutta. hotdj that. a civil action for 
sriminal conversation was maintainable between Hindu, part- 
ies. With reference to the special damage to be alleged in 
such cases, the learned editor in 'a note remarks : "It was 
suggested that in the case of a Hindu plaitifT, the. loss of 
caste, or pollution of the zenana, and the like, might be laid 
as special damage in the declaration. In the instance of a 
koolin brahmin with 100 wives, some of whom he may never 
have seen more than once, the allegation of the loss of the 
wife’s society would not perhaps be strictly applicable." ; 

' ■'The next point- for notice is th'e capacity of parties to Romarriage. 
marry again during the continuance of a former marriage. 

[n:thi3 respect the Hindu law is, no doubt, very much in 
favor of the stronger sex. ’ • 

It prohibits the wife tO'-marry again during the lifetime 
of the husband ; and even after his death, she waS not, until 
the.passing of the Widow Marriage Act,considered competent 
to remarry.! And even where there is a custom among the 
lower castes for a wife to contract a second marriage, 'called 
a naira or pat, during the lifetime of the husband, on per- 
mission obtained {torn a punchayet of her own caste,' the 
Courts of British India have refused to recognize -such custom, 
on accouut of its being immoral aa'd opposed -to- the spirit of , 
the Hindu law; and have held the parties to such reniarriage 
liable to punishment under the Indian Penal' Code, as guilty 
of offences relating to marriage.^ • Where, however, a Hindu 

• Huika Shnnkur v. Baeejoc Munohur/l Borr,'363,'oitcd in 1 Morley's 
Digest, 2S8, pi. ll. , . ■' * 

’ ' t Sec the texts eited in Vidyasagar's 2nd Tract on -Polygamy, pp. 100 — 

109, 199—201 ; see also Udvaliatattwa, Inst, of Rnghnnandana, Vol, II-, pp. 

32, 63 ; .Shnma Churn’s Vyaynstha. Darpana, p. 647 ; Mauu V.. 167. 

t Sc Steele, pp. 169, 168 ; Reg. v, Karsan Goja, 2 Bam,, 124 j Dji v. Hnlhi 
LbIh, 7 Bom., A. C. J., 133 ; llcg. v.'S.-imblm Raghu. I. L., , 34". 

■ ?8. tt 
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married woman deserts her husband, becomes a convert to 
Mahomedanism, and marries again, her case will , not be 
governed by the Hindu law which regards her as dead.* So 
where either party becomes a convert to Ohristianit}'*, and is 
repudiated by the • other, the convert may obtain a decree 
declaring the marriage dissolved, and then by Act XXI of 
1866, section 19, the- wife; whether a convert or a Hindu, 
shall -be competent to marry again, and the issue of such 
remarriage is declared to be legitimate, notwithstanding 
any provision of the Hindu law to the contrary. ' . < 

A somewhat curious case once arose regarding a Hindu’s 
right of remarriage. A Hindu- who had become a convert 
to Christianity, and had married according to the Christian 
form,' became again a professing Hindu, and married a 
Hindu woman in the Hindu form ; and the question was 
raised whether for this he had been rightly convicted 
of bigamy.. The High .Court of Madras answered this 
question in the negative, on the ground that the second 
marriage was. not void by. reason of -the wife' by the first 
marriage being still alive, as -the ’Hindu law which governed 

thO^^risoner’s second marriage,’ would ignore the first 
marriage altogether.*}* 

But though nqt allowed by the general Hindu law, 
divorce and remarriage of a divorced wife are in some cases 
permitted by custom. J Such custom, however, •prevails only 
among- the inferior classes, especially in - .the Bombay. Presi- 
dency ;§ and disputes.concerning this subject are generally. 

se.ttled by ptMic/iaj/cts. or. caste assemblies, But, it. has been 
held that the. Courts are .rio.t bound, to recogqize the .author- 

it\' of the caste to declare a marriage void,'or to give per- 
mission to a woman. to remarry.!! 

• See Bahm'cd Becclce v. Rolceya Boebee, 1 -Norton’s Leading C.-ises, p. 12, 

■j" .3 Mad., App. ^Criminal Cases), vii. 

t Sec Kudomcc Dossce v. Jolceratn Kolita,’_I. L. R., 3 Calc., 305. 

§ 1 St.r.anjrc, 52. 

li lleg V. Sambhu Haghn, 1. L.. R., 1 Bom., 352. 
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The ground upon, which such divorce is most commouly 
granted, is the mutual consent of the husband and the wife, 
the former granting the latter a char chitti, or letter of re- 
leased* Other grounds are mentioned by Steelef as justifying 
divorce among , the inferior castes in tBombay, and these 
, grounds. are, impotence of the - husband, continual quarrel; 
habitual ill-treatment, and any irregularity rendering the 


marriage ah imtto null and void. Our' Courts have accord- 
ingly held that with. some castes .divorce is allowable in case 
of ill-treatment.J . • . : , ; . 

But the prevailing’practice haS beein'’iiot''to ret?ognize the 

validity of any divorce obtained, without. thq consent of the 
husband, § In Beg v. Karsam,' G'oya, II .which is the leading 


case on the' point, the prisoner Ka'rsan ' Qoja had married 
and cohabited with one Ilupa, 'a ’married Voman", ^vho had 


repudiated her fornier husband without his consent. There- 
upon Karsan was tried for adultery, and Kijpa for marrying 
again in her husband’s lifetime, and their defence was, that 
by the custom of their 'caste, a woman 'might, without the 
consent, of her husband, leave him and contract a valid 
marriage, called naira, with another mnn. They were both 
convicted, and the High Court of Bombay, in upholding the 
Convictions, obseryed ; " We are of opinion that such a caste 
custom as I'that set up, even if it be proved to exist, is 
invalid, as. being en.tirely .opposed to. the spirit of the Hindu 

law ; and .we hold. that a .marriage- entered into in accord- 
ance with such a custom is void."' The, same principle has 

been followed in 'several subsequent cases.*ir 
“Though the 'Hin.du law does not allow divorce, it is not 

•> » « . . ' t» ■_* !- 


- * Sttelo. p. 197. t ibid, pp. 168. 169. 

t See Enseoram Kriparom v. Hmbaram Hnree Chani, I Sort., 387 ; 
Kqbcc Dhoblhib v. Ruttim Race Ibid 410; cited in X- Blorley’s Digiest, 289, 


pis. 14, 14a. 

§ See Dynram Doolnbh v. Bace Umba,. 3 Morlcy's-’ Digest, 181, ‘pi..! ; I 
W. & B., 9l- • . - 

II 2 Bom., 117. 

^ Khomkor v. A mia Shankar, 10 Born., 381 { Rnlii v. Govind, l.'L.-B., 
1 Bom., 116 : Narayan Bharlhi v. Lnnng Bhaitlii, .1. L. R., 2 Bom.. 140. 
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SO UDToasoDablo- as to compel naavried parties to live to* 
gether as man and wife under-' all. possible circumstances. 
In certain cases,- 'as you ' have -seen. already, either spouse 
is perinitted to resist the claiha of the other- for restitution of 
conjugal-rights. This. separation,'- called in ffindu la-w deser- 
tion i^ag), differs . from divorce as-ordinarily understood-, in 
this,:i::^^tbat however grave or;'- permanent' the cause of. the 
desertion, and - however solenanly ■- and irrevocably :it may 
take place, it Can never have the effect- 6^ dissolving .. the 
marriage tie completely, so : long ,£is. both,, parties .remain 
Hindus.*' -.v.r'. ■ 

. . ... Among other causes which justify desertion of the Inis- 

SSion^f^ band by the wife, riiay-be mentiohedbruelty of the husband,' 
the husband, and his laboring under :-loath3ome and. contagious disease,-f*. 
These have already - been , consWered in the prece.ding 
lecture. 

Change 0 £ /' Change of 

religion a v . “ , 

ground'fot tion by otherj 
desertion. , , 

plained, avouI 

cases, the convert," partner is regarded in Hindu law as 
civilly dead.§ In the' ' converse case, which is ektre.mely 
rare, of a Hindu convert to Christianity or other faith,' re-' 
turning back to Hinduism ou performance of the necessary 
expiation, it has been held that the Hindu law .woiiid alto- 
gether ignore the marriage of the party, contracted w'hile a. 
convert, and would authorize his m^arriage with a Hindu wife.l 
This decision, we arc told by- ' Si'r 'Hdhry ' MainelT, in his , 
speech on the Indian Divorce Bill,, has . been the cause of 
the insertion of the provision in Act IV of 1869 (section 10) 
to the effect that a Christian wife may obtain . divorce- from 

* See Manu, IX, 46. 1 - i- 

t See yamuii.i Bai v.-Naralj'an Morcshvai* Pendse.- J.,L.,R.,- 1 Bom.', 104 ;r 
Bai Prem Kuvar v. Bhika Kallirauji, 5 Born , A. C. J., 209- • . . 

t See Munohoo v.'Atzoou Salion, 6 W. R.. 235,. : - . ' . I . ; - ' - ' 

§ Rahmcd Beebec v. llokeya Bccbce, 1 Norton's Leading Cases .on. lliiidii 
Law, 12. 

II 3 Mad. (Criminal Cases). App., vii. - 

^ Sec Supplement' to the puzctit o/ Imlla tor March 6, .1860, p. 595; > 
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lier .husband by • reason ' of his change iofreligioh and subse- 
quent marriage with another woman. ■ - . . 

.. Act XXI of 1866.' has made some important provisions for 
dissolution of marriage when either spouse becomes a convert 
to Christianity. -It authorizes the 'convert to sue his or her 
non-con verted "partner for-conjugal society, and it gives the 
latter ,the option of agreeing or re’fusing to cohabit with the 
former ; .• and in case of bis or her refusal'on the ground of 

change . of religion, it directs the Court to declare the ndarri- 
age dissolved. . ; 

The position of the wife;. \vho -lawfully ^deserts he^i husband,'' 
or is lawfully deserted by -him, is in -some resepects rather 
anomalous. So long as both, parties remain . Hindus^ deser- 
tion does:not, dissolve their marriage.* 

In the case of desertion .of the husband by the wife, she ' 
must remain . under the .. car,e of her grown-up sons, if any, 
or.undeij the care of other kinsmen ; for her state is one of 
perpetual tutelage. f As a rule, she is entitled to naainter 
nance from, her husband. Where .degradation of the bus- 
band is the cause of desertion, the Hindu law, -which ex- 
-cludes the -degraded husband from inheritance, imposes upon 
the person tokiog his share of .the patrimony the obligation of 
maintaining bis wife if chaste ; j; and now as by Act XXI of 
1850 degradation or loss of. caste no longer, occasions any 
forfeiture of. rights or property,.. it .would, follow that; the 
wife i§..eiititled to maintenance, from her degraded .husband, 
though she inay not live, with him. , , •. ,i’i [,.. 

When .change. of religion , by the husband .is. the icause of 
desertion, the case seems to stand on somewhat differenti 
grounds. . Change, of ..religion, as observed, by ■ the.- Judicial 
Committee in- AftmAam -v. wbuld relfease the 

convert froin - the tramm.e'ls ’ of ' the Hindu ,law|.; and his 


Act xxr of 
1866. 


Position of 
the wife -(rho 
deserts or is 
deserted by 
husband. 


,* Mann, IX, 46. ' ’ • -i -fManuj'IX, 3. 

t Mitakghara, Ch. II, Sec, X, 14 ; Dayabhaga, Ch. V , 19. 

§ 1 W. B. (P. 0.), 6. ■ 
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rights and duties wbuld have mainly to be determined by 
the law of the sect^'to" which he. becomes a convert; and 
such law in some cases, as Avhere- the conversion is to Maho- 
medanism, would declare the former ;.inarriage ’ dissolved.*’ 
Nevertheless, the adoption of. a new religion ought not to 
have the effect of sweeping: away all existing obligations.' 
Considering that, by Act XXI of .1850. the Hindu convert is 
no longer to be deprived of his rights or property by reason 
of change of faith, and considering the feelings and the 
helpless condition of the Hindu wife, and the prohibition' 
against^^her' re'marriage,' it would be a matter of extreme 
hardship if she is- to be ^deprived of her right to claini' 
maintenance ’ 'from= ‘her ' husband, whom, owing' td her 
religious feelings, she -may -bS obliged to forsake. The 
question is riot one of Hindu* 'law;' but irivolvbs important 
general principles'. The- decision of the Madras' High Ooilrlj 
reported in 4 Mad. -Hi G.' Eep., page iii, may bO referred to, 
as favoring the- wife’s claim- in such casea 

The case of conversion uf the husband' to Christianity has 
been expressly provided for by the- ' Legislature. Yoii have 
seen that the convert husband may, under Act XXI of 1866“ 
sue the Hiudu wife for cotijugal society, arid in the event 
of her persistent and voluntairy refusal to cohabit with him 
on the ground of his change of faith, a decree may be passed 
declaring' their marriage dissolved. After such decree, the 
wife, it seems, can' have no claim for' maintenance- rigainst her 
husband. The Act, hovrever; on the whole, deal's, equally 

with. both parties, and' it’ contains the following' important 
^provision - 

When'ahy' decree dissolving a marriage shall' hare' been 
passed, under .the provisions of this Act,. it shall be as law*- 
fill for the . respecti.ve parties thereto .marry again as if the 
prior marriage" had been dissolved by death,.ahd the issue 
of any surih- remarriage shall be legitimate,- ady Native 

' Sec ilwlayn, Bk. il, Ch. v. .'1 
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law to the contJiary notwithstanding. Provided alwa 5 's that 
no minister of religion shall be compelled to solemnize the 
marriage pf any person, whose former marriage may have 
been dissolved^, under this Act, or shall be liable to any 
suit or penalty for refusing to solemnize the marriage of 
any such person.” (Section 19.) 

■ This, you will observe, is the only case in which a Hindu 
.wife can obtain a complete divorce, being permitted not only 
to forsake - her husband, but also to contract a valid and 
legal remarriage. But as such marriage cannot possess the 
sacramental character of the nuptial rite in t'he eye of the 
Hindu, and as the reproach of being a twice-married woman 
would still attach to the wife, this permission of remarriage 
is seldom if ever availed of, 

A wife deserted by her husband is still entitled to some 
maintenance, even' when the causes of desertion is her 
infidelity to the marriage bed. But in this last-mentioned 
case, her maintenance is limited to what has been called a 
starving mainte'aance,- being mere food and raiment,* find is 
allowed only when she ceases to ’live in adultery. 

, If she is deserted by reason of her degradation, she is 
directed to dwell in a hut near the family house.*|- "W^hen 
her change of religion is the cause of desertion, she 
would no longer be bound by the' rules of the Hindu law, and 
her legal position is to be determined by the law of the sect 
to which she becomes a con vert. J If she embraces Christianity, 
the provisions of Act XXI of 1866 would enable her to marry 
again, after obtaining a decree for dissolution of her former 
marriage. . • , , ' , ■ 

* See Colebrooke’s Digest, Bk. IV, 81—83 j Houamma v. Timanna Bhat, 1. 
L. R., 1 Bom., B59. t Manu, XI, 189. 

j: See Rahmccl Beebco ' v. Rokeya Beebce, 1 Norton’s Leading Cases on 
Hindu Law 12, 
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' SUCCESSION TO THE PROPERTY 
OE-!^ROSTITUTES. 

(Tagore Law Lectures, 1878, 'pp. 403 — 407)., 

The earliest reported case on the point ie that of Tara- 
munnee Dassee v. ' Motee Buneanee,* a Bengal case. In 
that case a woman, who had lapsed into prostitution, having 
died leaving two prostitute daughters born- after, her 
degradation, and another daughter born in lawful wedlock, 
the last-named daughter, as guardian on behalf of her minor 
sons, sued the other daughters to recover her mateinal estate. 
The Sudder Court put the following' question to the Pandit: 

"If a Hindu, woman, who is an outcast in consequence of 
living by prostitution, die, and leave three daughters, one 
a married woman, and mother of several children, and 
I'espectable ; the other two, prostitutes, who lived with the 
outcast mother, aud had all things in common with her : 
which will inherit the mother’s property?” The Pandit 
replied: — "The two prostitute daughters alone inherit what- 
ever the mother may have left; because the relation of the 
married and respectable daughter to the outcast mother 
has been severed.” Upon receipt of this reply, the Court 
affirmed the judgment of the Principal Sudder Ameen who 
had dismissed the plaintiffs claim. The opinion given by 
the Pandit in this case was recognized as correct by the 
High Court of Madras in Myna Bai v. Uttaram, in which 
the Court observed :f — "The Doctrine of Mr. Justice 
Strange in seGtion’363 of his Manual’is fully borne out by 
a dictum in the case quoted.^ It was a suit by the 
daughter, born in wedlock of a mother, who aftbrwards 
lapsed into prostitution, to recover from the daughters 
born in prostitution the property of the mother. The 

* 7 Scl. Eco., 27S. 

t 2 Mnl., 202. 

t Tarnmnneo Dassee v.'Motee Buneanee, 7 Bel, Rep., 273. 
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0>)urt held the plaintiff’s title not made out, hocauaa the 
conduct of the mother had entirely severed her from her 
natural family, so that the plaintiff, the daughter born in 
.wedlock, could not succeed to her. There is also the die* 
turn that the prostitute daughters are entitled to succeed, 
but the plaintiffs case failing this was not aotually neces- 
sary ’ to the decision. In Madras too it ;has nevor been 
doubted that the children of tho porstitutc succeed to the 
property of their mpther. We have been unable to find the 
least authority either • in the books or in practice, for an 
opinion- of Mr. Justice Strange, that the children must be 
adopted children. The decisions upon the questions arc not 
numerous, as indeed they seldom are, upon points so woll 
established as to leave to tbe reckless litigants of this 
country no hope of benefit from contesting them, The 
newspaper report of a case in the High Court of Bombay 
contains the opinion ,of the Judges, in a case which did not 
call for it, that the Courts in future ought not to under-'- 
take the settlement of questions of inhcrita.ice between 
persons of the' prostitute class and their' offspring, whether 
natural or adopted. The Court however, admitted that 
their oy/:n"precedents Were in favor of doing so. The case 
was' there one of an adopted daughter, and of course there 
would be much reason for contending that there was an 
intention to bring up the child, whdn sO adopted, to prosti- 
tutiou.. Even, therefore, if the oaso could be considered an - 
authority, it would be none upon the present question, 

"Our reasoning, therefore, is, that there is no authority 
against tbe existence of heritable blood between the woman 
and her illegitimate offspring.” • 

In the case of Kamalcslii v, '.Nagai^atlmami* the ques- 
tion was raised whether on the death of one of two sisters, 
to whom the ^ office of daiicing-girl to a pagoda had passed 

♦ G Mad, IGl. 
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by right of successsion from their mother, the share of the 
deceased sister devolved on her daughter (the plaintiff) or 
the oflace with its emoluments passed in their entirely to 
the surviving sister (the first defendant). The Court in its 
judgment said: — 

“There is no doubt that in Madras the issue of a dan- 
cing- woman are her legal heirs, and the Hindu law of inherit- 
ance appears not to warrant any distinction between the 
descent of her property and the descent of paternal property,' 
except that daughters are placed before sons in the order of^ 
succession as in the case of the succession to stridJianmni 
and this without any qualification. Now as the property in 
dispute was not stridhanum of the plaintiff's mother and her 
sister, the 1st defendant (and for this position the recent 
, decision of this Court in Sengmiathammal v, Valayuda 
’ Mudali, 3 Madras H. C. Eeports, 312, is a direct authority), 
j the general rule must, we think, be considered to be that the 
i children of dancing- women take by descent the estate of co- 
parceners in their mother’s property ; their daughters as- a- 
class first, and on failure of daughters their sons as a class.' 
There would not be a doubt about this being the nature of 
the estate in the case of sons succeeding, and in reason and 
principle we can see nothing on which to found any distinc- 
tion as to the estate of inheritance which daughters take. 

The ordinary law of inheritance must, it appears to us, 
govern in both cases alike. 

“ The objection on the part of the appellant that the 1st 
defendant and her sister took a joint estate with rights of 
survivorship, was sought to be supported by an argument 
of analogy drawn from the rules of inheritance in the cases 
of several widows being heirs and of the succession- of 
several daughters to the BtridJianum of their mother. We 
are not prepared to lay down’ that in the latter case the 
right of survivorship to the exclusion of the children of a 
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deceased sister, exists, but assuming ihaf ifdoes, the argu- 
ment appears to--us. to be of no force.,' There' -is obviously 
no analogy between the 'present case'.aiid that of . widows 
inheriting the estate of their husband:; and as to the law of 
succession to stridhanum we think it a sufficient answer 
J;hat it is a peculiar law, and its positive restriction to 
maternal property acquired in a particular manner : precludes 
its. being extended by analogy to a widely . different kind 
of maternal property ; the descent of which may be regulated 
by the'ordinary law of. inheritance.” 

From these cases it would appear that the., right s ‘o f 
cUldren of danemg-women to inherit theirmaternal.pro- 
perty has. been recogni zed by pur Oourts. The law on the 
subjeerhas Ireen .isummed up by Strange in his Manual of 
Hindu Law,*, thus 

I. — " The property of a dancing-girl will pass to her female 
issue first, and, then to her male, as in the case of other 
females.” 

II. — " On failure of issue, the 'property of a dancing-girl 
will go to the pagoda to which she is attached.” 

• III. — “.With prostitutes, the tie of kindred being broken, 
none of their relatives who remain undegraded in caste, 
whether . offspring or other inherit from them.” " Their 
issue after their degradation succeed.” 

In Cunningham’s Digest of Hindu Law+ the broad rule 
is laid down that ".the successio.n to dancing- women, is the 
ordinary succession of Hindu heirs to family property, 
except that daughters are placed before sons in the order 
of succession.” It is true that this is opposed to the second 
of the above rules quoted from Strange, which is based 
upon the' opinion of the Sudder Pandits ; but it is sup- 
ported by the ruling of the Madras High Court in the caSe 
of Kamalcshi v. ‘Nagarathnam just referred to. Moreover, 
the correctness' of the rule laid down by Strange seems 
open to question,. There is nothing in the Hindu law in its 
support, the only escheat which that law allows, being one 
in favour of the Crown ; and thfe rule can therefore be* 
maintained only on the ground of its'being based upon usage. 

» • I • * • * 1 I 

* P.80, Sco, 361, -363, • t P- 112. 
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BASTARD’S EIGHT TO INHERIT. 

(Tagore Law Lectures, pp.' 166 — 168.) 

The position of illegitimate childreo in the Hindu law is 
somewhat different from' their position in the English law. 
In the latter system, the bastard is regarded as a Jilius 
nullius, a son of nobody; and for- purposes of inherit- 
ance, he has no legal -relationship with any. one in the 
ascending or the collateral line, and his only relations are 
his own' legitimate descendants.* * * § -In.' the ■ Hindu- law the 
illegitimate son of regenerate man is always excluded from 
inheritance ; but in the case of a Sudra, the illegitimate 
son of a particular description, namely , the son born of an 
unmarried female slave or slave’s female slave, inherits his 
father’s property ,i* This-special rule -in; the case of SudraS, 
which Sir T. Strange| attributes to the contempt in which 
thej'are held by the Hindu law, is deduced by the leading 
commentators of all the schohls from the following texts 
“ A son begotten by a man . of the servile class, on his 
female slave, or on the- female slave, of his slave, may take 
a share of the heritage if permitted ; thus is the law estab- 
lished. (Manu, IX,-' 179.) 

Even a son begotten by a. Sudra on a female slave may 
take a share by his father's choice.” (Tajnavalkya, II, 133.) 

It has been sometimes maintained that the authorities 
would support the broad proposition that a Sudra’s illegiti- 
mate son of every description ..would inherit to his 
father :§ and a slight inaccuracy which , occurs in Cole- 
brooke’s translation of the Dayabhaga (Chap. IX, 29) 


• Stephen’s Commentaries, Bk. Ill, Ch. III.]6th ed., Vol. IJ, 3]1, 

tMifakshara, Ch. 1 , Sec. XII, 1—3 : Dayabhaga Ch. IX, 28— 31 : Vva- 
vahara Mayiikha, Ch. IV, Sec. IV, 20—32 ; Jlrtcnaghten’s Precedents of 
Hnidu Law, p, 15 Potc ; Chottturya Elun Murduu Syn v, Sitlmb Phrliiliad 
.Syn, 4 W B. (P. C.), 1.32; 1 Morley, .310, pis. 44-67 ; Ditti Parisi Nayudti 
V. Datti Bangaru Nayudu, 4 Mad., 204. 

1 1 Strange, C9. 

§ I Strange, f.9 ; P.andaiya Tclaver v. Puli Tolavcr, 1 Mad., 478 : but see 
the judgment of the Privy Connell in that case, 12 W. E. (P, 0.), 41. 
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favors such a view. But jyCr. Jusbice Bomesh Chunder Mitter, 
in his elaborate judgment in Namin Dhara v. KaJehal 
Gain,* has clearly pointed out this. error, and deduced the 
correct rule given above, after a full examination of the 
authorities'on the subject. 

The meaning of the, term female slave (dasi) in the above 
.rule, has been the subject of much contention in our Courts, 
and the authorities -are not unanimous on the subject. They 
seem, howevdt, to favor the view that a “female slave" here 
means not .necessarily a slave hought or taken captive hut 
includes a continuous concubine, provided that the inter- 
course is neither • adulterous nor incestuous.i* The case of 
Rahiy. Gpvinda Valad TeQa% may he, referred ■ to for a full 
exposition of the meaning of the term dasiputra, and of the 
law relating to the rights of an- illegitimate son. 

The question' how far one illegitimate branch can inherit 
from another was'raised in the case ofj^yna Bai v. Uttaram. 
The facts- of that case were somewhat anomalous. An 
Englishman had two sons by a Brahman married woman 
who had deserted - her husband and lived in adultery with 
him; and upon the' death of one of these sons, the other 
j claimed his estate as his heir. The Privy Council held§ 
that the parties had been rightly considered to be Hindus 
but' remitted .the case to In.dla for further investigation as to 
collateral heirship under the peculiar circumstances of the 
case. Thereupon the High Court of MadrasIT held that 
illegimate son s, could., inherit .the. pro.perty..pf,their-mother 
and of one another. 


- • 23 W. R., 334 : i;iL. R., 1 Calc.. I. 

Mattnsamy iTagavira Tettapa Naikar v. VeDkatasubha Tettia, 2oiaa., 
,293; and the same case on appeal to the Privy Council, 11 W. R. (P. 0.), 
6 ; Datti Parisi Nayndii v. Datti. Bengani Nayudu, 4 Mad., 204 ; Venoata- 
cfaella Chetty v. Parvatham. 8 Mad,, 131. 

tl. L.R., 1 Bom., 97. , „ 

. § 2 W. R. (P. C.), 4. ^ 2 Mad , 196. 
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BiVSTAED’S EIGHT TO INHEEIT. 

MAINTENANCE OF PAEENTS: 

( Tagore Law Lectures, 18 f 8. p. 175. ) 

In the Hindu law, .the son is as much bound to maintain 
his aged parents, as the father is, to support his. infant 
children.* 

If the latter duty is necessary, to be enforced for the 
preservation of our race, the former is equally necessary to 
be enforced for its happiness. • The comprehensive -character 
of the Hindu law of maintenance,' which extends its protec- 
tion not merely to the -wife, the children, and the' parents, 
but also to a number of other relations, has been sometimes 
cried down as inevitably tending to foster habits-of indolence 
and dependence. But competent judges have justly .com- 
mended it ; and apart from sentimental considerations, it 
should be borne in mind that it is this law and the morality 
by which it is supported, that have saved our Government 
the trouble of enforcing that -complicated systena of poor laws, 
which is a social necessity in other countries. - . . 


According to Mr. Mayne, the parents, including the step- 
mother, and mother-in-law, are entitled to maintena.nce.+ 

* Golcbrooke’s Digest, Bk. T. 77 ;l Macnaghten’s Precedents of Hindu 
Law, 113—115. 

t (i) 2 W. MaoN. 113, 118 ; W.&'B., 88, 92 •, pev Norman 3 , Kliclranani 
V. Kashinath, 2 B. L-. R. (A. C. J.) 15 ;. S. C. 10 Suth,- fF. B.) 93 ; Coop- 
puinmnl v. Rookmany. Mad. Deo. of 1855, 238. Per curiam, Savitribai v. 
Luximibai 2 Bom 597. 
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» j < "P ' , *t '•■fl C. I 

'VriTH ' *•' 

■ 'APPRbP’RIATE43SlS[VVteRS; 

'i-'M;'. !ll.v •> i.*' •-£ '’i:*:? r. 


r : 


• V’ 


I I * 
I: 4 ' .i»! 


(See Cuj]i}i!(s^tu EaMpiv^^ M(inual„pp. l-to SS.) 

’ are the lawS;.of,;the;Hiadus, civil and 

religious, believed ,by ,thein,v.tp,.be .fpjipded. ,\{b) Qa 
yrhatj,do,.tbe \i:ulea.|of„law ,which . at.-the. present day 
govern ,the,liye3 , and, property of ,the .Hindup .depend. 
(cK To whom ' does the, Hindu law apph'. , (d) And 

under what circumstances does a man cease to be 
amenable to it ? , . 

' A. j^a) , On revelation, . a portion of which has been pre- 
served in J^thever^, words jreveaUd,/and constitutes .the Fedcw, 
esteemed' by .them as Sacred Writ. Another portion has 

been..i)reserved by, inspired wrrters, who had reyelatipiis pre- 
.{■\A " {,scnt:lri.r;r:! ^ jroa i To bi . ..“n > \ ' *' f J'\ ’xf- > ■> 
sent to tneir,raenioty, .and who have recorded ithe. holy pre- 

cep.ts |or,|vhjph,^ djvine sanction is t^^ be fjrcsnmedj ^ ^This is 

termed smiHti', r'ecollec.tion freniembered law), .in .contraclia- 
i.'J ^ vv.5.1 T; • !. n 'il'l.V.-, > 

tinction to aruU, audition (revealed law). (6) They depend 
plaVfcly^ u'p'6ii'’th'd‘ "doctrines'' received "by tlfe va’ri'ous sohobls 
of interpretation of the '’saerfed ' tbxt;'* and ’^pattly' "upon the 
, usk’ges whieh'htivt' Obtained in particula^'olasses dr localities 


a‘dd'afe'adajpted'"i^6 ysiktihg ESbit^' afid ’custom's, 'dlibjdh't to' 

nfl. A. A ll 'A n O TT A I^AAV^^ 



li8h''*06hrt^.''5(g)'^THd‘’Hindh"'law hgS'bbli’^abry 'foVee^WZj^ 
upon those who are Hindu both by birth and ‘by'teligibn. (d) 
■Wh’eniafHinduicharigesf' his' religion"^ ‘and:sh6ws,*by;hi8'c'ourse 
ofiConductcdfterlsuchMchange 'w hat! rules and" cu'stcims ho has: 
adoptedrhe.'isirelehaed.from-the Hinda'-law; and thenceforth". 

30 



EXAMINATION QUESTIONS AND ANSWERS. 


governed by the law and usage of the class with which he 
has associated himself, (Abraham v. Abraham, 9 Moore’s 
India Appeals, :227.) ; ; v " . ; • •; ^ v 

2. (a) Is the Bfindu law a* personal or a local law ? 

(6) Has jv-.Hindu, a freedom; of,- choice as to the parti- 
cular “ shaster’’ by which he will be governed ? (c) Can 
he import into any country to which he migrates the . 
particular' law • of iiis own' 'tribe ?• (^) 'Arid’ what is 
’ the pi'esumption of law as to'‘ bis= Having retaibed or 
‘ • 'changed'the “ 'sh(Meirs" 6t his birthV " ' ' ' •' ' 

■; A A' personal, hot a local' law'; (6); yes; '(c) yes; {d) 
the goverhidg circumstance;!©' be attended to in'deOiding by 
what law he id bound, being the intention, as manifested by 
the character of the purohit, ceremonies . and .usages which 
he, or his descendants after him, retain about. Hihi. The 
real test to be applied is,‘ by what *' shdsters" the customs 
and rites of naarriages and’ funerals are conducted.’ .Oocasipnal 
ahd daily religious 'Services ‘may He changed without effecting: 

• j:- .I-’ j.-lL ’''wU' 


a corresponding ch'anjge in a Hihdms legal' liabilities.)’ ’ tlH^op-, 



Cowell’s Hindu Law, vol. i., pp. 3 to 6.)’, 

. 3. .'.Q. "What are the.- chief ..characteristics:, of the. Hindu, 
•. community at the present. day,?.. , 

, A. An aggregation of families rather than of 'individuals. 
Comraunality and. co-ownership, and its divisions into four, 
great castes, parcelled ,out .by .reference, to the : principles, .of 
(I) Eeligion, (2) War.;(3)'.Indus.try,.(4)..iSeryitu (powell>. 
Hindu .Law, vol- i., pp.;. 66 to. 8.) 

, 4. Q. How many; schpoh of law. exists, at the present' day ?; 
Name. them.’. . . , ' , . , . 

A. Fiyei; (1) Bengal,’ (2).-Mithila;, (8) >Beiiares,.:(4). Maha- 
reshtra^ and. (5) Bravidai. .Hut according to Mr. Mayne', there-’ 
are properly two schoolsc the Bengal i^ud the Benares, ’ 


<r'-|p ■ 
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-■5. jQ'fi What’are-the'aa'Bhorities followed iby^the'irespective 
abhobls-ri. • /-.i 

'(l)^^.•T■he^^lya6Aat^«!^\v^th J'itsv'reMgni^ed'J cbniEOeDtaf/es, 
the=i>ai/afaiwar;-and sithe Dayasangraha, ■ areii-tbe ipeciilia'r 
"si'iitbdriteB'iof school : BengaI,' {8)Vl6 iMitttla, th‘e" 
■Vi vadaLC rhintiEimSIii =ahd iothar woAs 'are especially folloWed. ^ 
(3)(Plifeisdho'(>l of'Betadrfis'isxjhi^flylgoverned-'by -the Mitak-'* 


'delebfated ''Smbnga’t' tliem-.'- (4)'T?he 'Pa'rasdra jfa^Wiy^is 
'thfe' piindipaf ; autlfority iii *tbe Dravida ^cbool. (6)’ Th'e 
liayukna* is thej standard wofk-'fdllo^ed by ‘the Maharashtra 

6, Q. What are the sources of the Hiudu Idw as adtniais* 

^ 'j -- ' 

' ti) ^The^ old'^ra^itib^'ai'adthMlies'f^iythe authorita- 
tive commentators; (3) the approved customs' pf'b'h'e districts; 
and’Xiy(wbferd all these^ail;); tHd exposition 6fla\^ by learned 
fera^mih's'/ ^(Oo well’s iHmdu'likw/Wl'i., p.' it.)' ’ *' 

•''’fiovf ' hre ' the ^‘mem^rs ''bf‘'_a '"'gbtra,”’ of fatmiy! 


8. Q. Whd'is thte'"t3iuru "‘arid who the '"■PUrohit”^ And 
.v.'^r;fiit^hdt ard'tiheir'respective functiorijs'?' ' 

'<A'.' T-hb ** ^’’ ■is thb^swritaaTk tiidVpf t he ’fam ily: He 

is a man’s Guru' who, after going throng- the' Icitual; imparts’ 
t'oi hinJv". thb! Veda.ifr'^ajnavalkya'S^.') And the ''-Pur oAU.'’ 
the iprieBt-whb’efiSfcia’tria' at ^Afa'dIptefi desSover--the peHorma ocg 
6f‘£the'>ffeli^b'as‘‘-c’efaitt‘diiy:'‘ "^iie'' 'former' wield bdth ’a tem^ 

I .. *1 ,-.V .,•■ -i ■' «> i. 

* In Western India, in questions of inheritance, the first place is s^igned. 
to the Mitsksbafa, and only a subordinate, though still an important one, 
to.l]ie Hayukha, ..on the" authority, .of 'tha.;^e8Epi§es d^iifer^ cffioi^Ey by 
thic'Shastris'bf the courts and 'oral slnteihehts of bWsons learned in the 
Hiadu.LawiBf'thiB Eresid^cy;— 22 ;;Boafbay jatigh Oonrt ReJ»orW, jp. 65., 



EXAMINATION QUESTIONS AND- ANSWERS. 

;poral and spiritul -aufehoribyi'. jThey-- can-rexpel a man from 
casU, or restore him : their benediction is equivalent ; to the 
remission -bfi sins...i T.he.latter.conducjb^ worship, andi all cere- 
moines; - assign names-, to newrborn! dnfants, -and-, calculate 
rtheirnatiyity,;- bless new houses, iwells, and tanks purify 
and, , .consecrate temples;; and;C0nduct..marriages,and,jfunerBl 
ceremonies. • (Cowell’s .ffindhiiLaw;-vol.ii.,{pp.' 60 andjGJ'Oii)’. 

. - 6.' .Q. . M^batfis the doctrine as;to the-paymentr.Of “ Purb- 
. hit’a.”.feM?. 17 

A. The amount of.the'priest'sfeeis.left, tp.the conscience 
and the meaiis ,of the person for ;^hom his.. (unctions, are perr 
formed, .butf the payment of some fee is .essential to ,tbn pffi* 
cacyof the ceremonies performed, (11, Bombay High Court 
B.eports, p. 1,0.) (i 

10. Q. What is the ordinary, me,tbod,ofji>roj^idi.ng . for the 
support.of, idols, priests,..and worship? . Is .this method 

.,.. reC0gm2e.d,?,, - 
A. By endowment, . Pro,pertY-. so, dedicated is known as 

.0- .-.i J 'i: '.n.// , ',/• ) J"- . 

dewv/ttur pro^jerty. .Such .,en do wmeuts-|are. -recognized,, so 
long as they appear .to have .been bond ^e . real, not nominal, 
endowments, — the criterion being publicity:o.f.„the,jdedica-- 
tion or grant and .the , appropriation of the rents, issues, and 
profits to the purposes for which the grant jiurpprtedjto .haye 
been pxade; (Cowell’s Hindu Law, vol,,i., d. 66.^ i- , 

11. Q. How many, .'descriptions, of "muths” Or, -temples 

' -1 iPPd,..^?W;;(doe5 ..th.e* .qflBce ofs ” Hidhuftt” 

dey9lyom;each.ca^ ,- si 

A.iThre.ei.[lj; Mp.w:oosin .i^] Ps nncfiaif e.rM’ IShBa^i: 
In..tbe,.^rst, the olfic,ej.i3 .hereditary, ■; in. ,t.he:.seobnd, lelective j 
and in. the, third; yested-in the ralingfpo.w,erj.or;in; the^party. 
^yho endowed the temple. - (Cowell’s . Hindu Law, vol. i., - 

p. 70.) -J;'. -rfl ' 

' 12.' ■ Q. In what does the '* 8k‘i]addha,'''6i funeral bbsequy,. 

- causist ?'And what is tbe'object of its performance ?■ • *> 
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; , A..|. (These i,.obaeqviieS' cohsist of|o blatioD3{of f ood.Ubations 
of '^ivater,; offered,.' tol:the manes’ of the ./Hindu’s t Ancestors. 
The '.object , in yiew - jis ; .to effecti by /'means .ofi oblations, the 
re -embod ying of the soul of the deceased /after- burning . his 
corpsen (OowteU’s.Hihdu Law.,.,vol i,'pp.:-.7.Tt— 80.) f 

■-•13.” Define’'‘'sfridAanai” ahd> give- its' derivdtionV' -‘ 

I^rq’ik' eb’i,’TeAkleVand‘iffiiVia,‘’\^^^ '^Tiiel^eparate 
pi'o'perty'bf'ii inisfrrie'd ’'woman, '•including gifts:fr#m her hus- 
band, his relations or her’ o\Yhi' or 'any 'other acqiuisilion. 
(Had.' H.'Ii. ■&6]Ho9; ,DayatiB'kgi’, cHap, iv,,,8.‘i., v. 4', Oow.H. 
ii: ■y‘ol.‘'i., Wiiat 'has' Been given [to a womarij'by her 

father, her mother, her husband,, or her brother, or'received 
fay" her ‘b’eyoVe ibH nuptial'.'fire, or 'on' bccasiohbfher husband's 
marriagie ‘with' ahottier‘ wife) and huch^like‘,'is cai\'ed UHdhana. 
(Dhhi‘;^Sa3t.,yhy^:^ioka'l^i3;f 

■ .-.V '<;:1 lo Eftii ] 'f -i.' ' i! 

..lA ,Q, State .the different .descriptions.^ of, 8f7.'t(Z/WMi,a, in 

i j‘! i .'I’lli .1 .-.riK.fii! r. ‘ .V .i>ii (/fi'i'j . II ; Jui 

. ■ the Bengal, Madras, Bo'mbay, andMithilaTscboo). , , , 

’ ■ -A. 'th'eyafe'the'saitte itiAll Tour' schools;' The nihsfc cbih’- 

prehensive. definition is ''given' id ^the'‘*foUbwiilg.'-"t6xtf'-"bf 

Menu:-‘i^(l)i»' -What ■ was given .before^ eJ.lAidptial-’fiife'T.-'^CS) 

what'^waa ipresent^ilO'n'-the"'i''brrdal •• prOfeesslon ’; '(3) -‘whitt 

was ■^giy.en"iTE;foEeh bM'oVe';-iknd'(4) =Wha't ‘was received.Trijft{ 

a •motheY,‘6' brother, o'r' a^fathfen'-’^Mady 'H. -L. 

' 15-Q.'^ ^‘in the*' Bhngal ’schobl^doW' ik'n^ ^v'eh to a‘^%^han 

' ■■ '‘’by h’erhushatid fritii'ija'rt'Af^likF siWdftd^q'.?' 

• .iv'-V *1' ■.'■''.-•s ".•'-j K'.;--!'. 'I ^ 

A. Yes ; but she, cannot alienate it. (Oowell’s Hind.u Law, 

■■i-/.' . . 'ti - '’(i'". • .j:;. i'i"’'.’ •!> u . » 

n .ir /. 'oy.yy'i 

• 16. _.Q. Can the wife alienate her stridlWitiXL during, her 

. A.-:.iOvdr h^r-.8tridl£an& ^gonerdlly the wifeA'ak sole power. 
Shelcah', alienate. it'iduring coVerture'.‘‘'<(Giw£lirsHindu-taw, 
vol..i.j.p.i48;; ii.-,'p;'32.) ■ 
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EXAMIKATION QUESTION'S' AND ' ANSWEIRS. 


!' Q. ' -Is ‘the:property-'which'*a maiTied^'Womari'inheritg 
' from -her 'husband-* Oft- -his dearth without' itfale'isaue 
. ' part'bf her-sfrici^&'na'?' ' What’ ‘is "the nhtu're',"of '-hfer 
.!• . piihtBrest'in'itf-^i*-^^ •- ■ '■ 

A. No; Bhe-doea.ttiroJb attaiui’a *'fulU proprietary right'’6'f 
inheritancej..but}i8jOniy entitled., tf>v, enjoy, =thjBi,.eatate • under 
the guardianship of the next heirs ofrthe deceased.. A- widow 
can. only eoioy the estate, subject to the control of^her ,guar* 
diana.) Co well’s Hindu Law, vol. L, .p. 193*) •. i , ■ ’ 

-r-l8. ,.Q. Illustrate the doctrine oi “ ^aotiuni valet q.UQo, 
. /ieri none dehmt” and state to which of- the schools, it 


’ jf 


^applies. .. . ; 


.•J- :f* 




Ijii 



oiieV the murder is committed, and -it. cannot be oindope. 
Equity, however^ requires. that the^dependants of the slain 
man tie'c’ompensaited. • Similarly, ’l^a■H^ndu in Len^l should 
give away 'tS ‘Striin|[’4V^ aif'His prbfJIrtiyj ‘he coiiamits a sinful 
act i'o but.' -the gift^.fbeipgrimade; ca,nnot!be revoked; This 
maxim applies to the, /Bengal,., school only. i.A Hindu; /in 
B.engal '. iiiay :leave;:by j.will, or, alienate .in. 'his life^timet'hls 
possessions,, whether inherited .or- acquired;;. and ay/gift or 
legacy, jwhether -to a, son oT>strangeri will hold 'good,- hbwever 
reprehensible it ]may . be . a3-;>a; breach. of. an (iujunption sand 
precept.,. ,(Ooweirs, .ffindu Lw,,y.ol.,i., ,p.| 97.) The Bepgal 
law simply, lays down,‘'That, the. thing.-is .done,; it. ^canpot bo 
undone.” Factum _ eat ilhbd; Jleri infeotum , non potest y 
i.'e., "if ‘a 'man' makes' a 'Wmi jiSe gift corn pie, te in every 
respect to a stranger, it is lawful, though morally' reprehien-- 
8ible.jj:3^/MvR. 260;-':' --i- 

19. Q. Name the different species of mairiiil^fei 
/ . -Cl) Brahma; Daiva ;: fS). Afsha ; ('4)! PrajApatya ; 

(5) Asura; (d) .. Gandharbav'or -love- marriage's; i(7)'!Ra'k8ha8a-, 
or forcible connection; and (8) Paisachsf,' where the marriage' 
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haB .been effeled i .'by : fraud: n The four, first are'peculiaf, to 
Brahmins;!: the.' fifth^ from .is peduliar to .YaisyoBiand Sudras. 
(Mac. H. LV162 ;iOow. H. L.’, yol. i., 164.), ... ; <.t ...i ; i!v 

20. QI By what Act’ is “the 'deferadatioh of caste as k 
■ disqualification for ‘inheritance abolished ? Aiid nidn- 
tibh’ ‘the ‘ Act ” which authorizes the ' re^marriage' ’ of 
‘ ‘‘ ’ wide ws/and 'state the ptfbvisions of the section. 

! . AS^’e.^hich siyai '‘No 

jnarriage j^ntracted . with ffindusi- shall be invaUd.^and the 
issue of no such -marriage .shall .bp .illegitimate by , reason of 
thej.wpman having.. been previously married or, betrothed to 
another person ;whp. was dead at the time of such marriage, 
any .custom and any , interpretation of Hindu law to the 
contrary notwithstanding, .(section 1.) . ^ ^ 

.. 21. ”. .Q.. .QnlWhat is the.Hindu law- of, adoption based.? 

. . A. .On .the spiritual necessities of. the Hindu ,,thp; primai'y 
object, being .to, .save froraiPio<,{or,helij .[-.The spiritual efficacy 
of-i'the possession ; of.a son ...which in the remote- ages- .wasi the 
paramojiint-i idea, ,(has .somewhat ? giyen.j placp tp- the feeling, 
tbat.'the. e.xistance of ,a sop, is<.des'irab1e,.becausp it,req((ers|the 
continued'i ..performance, ■ of, ' .rites, , .during.,, .the , jong ppripd^ for- 
which theyiarP. enjoined more- secure, and ;becau8e,, to, ensure 
the ! continuance - of bis. name and- family, is, an object alwaj’s. 
dear to the .-mind; of .a Hiudu-I* (MaCi.H, L. SI; Cow..H.-.Ii., 
vol.-.i., 210.)’ . 


; |J;> 


iin.'i 


•22.. Q. .- Mention the, •differpnt..desc^ptions:j.of,,prppg^y^ 
1 known-toiHindu-iajW.'^’.^^j'''-':*’* > ; f,, . 

Into<thibg8',peraonal,.and [2]^Bl';i. B.„things,mpye-:. 
able .'and' immoveable; (8)-e,nce8tral,;!an,d [4].8.6lfS-.acquired. 

■ '2&: -Q;-'- Explain' ''Dwyamusbayatiai^'. VD^ttakaj” ‘'Kiitfii; 

; .',’;’';'ma,’’,,!'?utra,f;\'^^^^^ ’.v;’ ' 'I. ’ 

.;.A.\(lj -A..cbild .adopted, after-.the ceremony .‘pf tpnsurp/has, 
been performed ! becomes' a Dwyamu8hayana-,'6r child .oftwo- 
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fathers; The abaolute'transfer being, regardedyias incapable 
of 'taking. effectj:sn’dh'a child ^belongs'td bbfh fathilies^iinheritis 
in both, and performs 'the obsequies ih . both'.^'uNiS dhe'.fMt 
;the, natural, parents^ can 'give a child ^in adpption,. The esseii- 
tiai elerhent ih this -species of,.adoption..is.an rgreepient, 
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iDapaka'Miihanga ‘aiiii ?he i3at'taifa ChiiridWka'^^fe'^ihe'^ stari^ 
Hard ‘'authorities bn "ijia law ‘ of ado^ ^A'ibifya’Datta'Is 
the 'ha*rtie ■gi'ven'^’to'“a 'son' adopted in thfe’!DkHaka,‘ftb'm*a 
different' (iroiira," after he' 'has’ recfeived'. the {pnfeuris his 
natural Gotra. Dattaka; then, is ^ fbfm’ of adoption/ or 'solS 
given.- ' 'When 'this' foriH-is •b’bmpletedj it can'-fad^r b6 Vevdked 
[<3oW;''H.‘i>L./'lvijl.f iu'*i6, 27i,'^ ‘342/' ./{3J 
Kritfitna; 'a- forni of 'iidoptiori'bbtaihin'gin the'Mithila' cbtinti'^,’ 
an'iinnovatibn -upbfl the: £ established Dttttaka"=fotml 'itvThe' 
origin bfothe 'praclide' bf this’ fdt^nfrbf 'a’dbptidht is' traceable’ 
tn’the jEu'bbibjtbjy-ruJe'of thlait ''a'^^d/aho -dduid 
not, -even' ‘with ' the/previously bbtained consentTjflh'eirbas-'- 
batid.-adojjtA'Son 'after his’death ' 'iti the Dattaka'fdrrhJ Gble- 
brdoke assigns its'lntrodifMon’ to two piihdits. ^wh’ose tnotivei 
wa’s -to save a ‘ cbnfusiotjl'bf families rand* ' hamesi; ; To this: 
form the only parties are the adopter and the adopted,. rand 
it he' haiS attained his raajority'tbe' assent 'of ; i the adopted ' is 
essential. Such consent must be. -giveti'iiijithefilife 'of the 
adopter; P, "Equality of ca^e 'is the' only." condition ;oT eligibi- 
lity for S'ErifritnaWoptiobV'; [Gow. «'H.:Ij;,^vol.,:i;/(24'4';r.26l> 
268, 299,'319i 321; MaCf.l?,,iL,. 9.5-, Cole. I)ig;.,iy<10.,;a Mar- 
shall, p. 95.] [4] Putra, ’a , son. Since the ^pp,{tr4yate] 
delivers his father from the hell' named 'Pui,’ he ‘ was ^‘there- 
fore' calle''dPutra' by Brahinabitris'elf;- iMnn. Hi'![i.''fe3 ;']!Hehu, 
ix.' 138.1 !r[6]:Patrica*PatT^8}the_:appointe:d daughter ; and 
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her son is equal to a son whom a man has .begotten on his 
-wedded wife of equal class. The terra Patrica Putra includes 
four persons ; viz. — (a) the appointed daughter ; (b) her son ; 
(c) her son .when she, was given in marriage with an express 
■stipulation, that her son should belong to her father ; and (d) 
a Dwyamushyana. (Cowell’s Hindu Law, vol. i., p. 212.) 

23 Q. Who is'said to be' ari “aui'asa" son ? 


A.' Ah “ailrccsa" son "is one born of a dharma wife. 
Aicrasa is form was “ the best,” being the first in order of 
son's. Dharma is a wife of the same caste as her husband, 
and- wedded to him according to the Brahma and other im- 
proved forms of marriage (Dhar. Sast. Yagn. solka 128 and 
notes.)' 

, I. . , i; . 

. 24. Q. Define a “ vested remainder ” under the Hindu law, 


., A. A remainder.. to be .vested under the law must be vested 
in interest. Hindu law knows nothing of a “ vested estate ” 
jV^ith a contingent interest. Thej^Hindu law meaning of the 
•\vqrd . " vest," as applied to inheritance or estate, means the 
acquisition of an actual estate. Since under that law the 
estate .cannot ; be carved , out into parts or divisions by the 
creation of particular “ estates ” fin the English law sense of 
.the term,) a remainder after an estate-tail, or other “ limited 
inheritance,” is. not vested in law — ^it is contingent. A 're- 
mainder-must be .Tested jin interest and possession in contem- 
.plation. of, law ; enjoyment may be deferred,' but possession 
is .immediate in-contemplation of law; owhership according 
to Hindu law is entire and unconditional, and no,t susceptible 
of.small divisions and of portions. There is no difference 
between an estate, .vested in' fee either in whole or in .part, 
^d-i an. estate , jested'.; interest. In other words, " vested ” 
is .equivalent to .unconditional. • -Hindu law does not; counte- 
nance, conditional; gifts ."as vested. subject to be divested.” 

(3 M. L. K 259.) 
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25. Q. Explain “ Nitya Dwyamushyana and “ Anitj’a 
Dwyamushyana,” and state the broad distinctions be- 
tween them ? 

A. The latter is distinguishedpbrm the former in that the 
former is incompletely son of two fathers, the latter absolutely 
son of two fathers. The broad distinction between them- is, 
that the issue of the former belongs to the adoptive, and. of 
the latter to the natural, family. fCow. H. L., vol. i., 341, 
342 ; Mac. H. L. 74.) 

26. Q. What is the right of the parents with respect to 
giving a son is Battaka adoption ? 

A. According to Menu, a father has absolu te power to give, 
the mother only being able to do so with her husband’s con- 
sent (9 Menu, verse 168 j. Besides this authority for the 
father’s absolute power, there is the direct authority of the 
Battaka Mimansa (sec. ix. verse 13),. and the absence of any 
prohibition in the Battaka Chandrifca. 

27. Q, What is the law under the Bayabhaga, • and 
what under the Mitakshara, as^ to the power of a 
widow to adopt to her husband without his authority ? 
Can the want of authority be supplied in any and 
w'hat Presidencies and how ? 

A. The three rules which embrace the whole law on the 
subject are ; (1) That the husband’s permission is always 
a suflScient authority to his widow to enable her to adopt, 
except in Mithila, where the Battaka form has in practice 
been abolished. (2j That^such permissidn in Bengal is 
essential, and cannot be dispensed with under any circum- 
stances. (3) That by the followers of the Mittakshara, both 
in the Benares and the Maharashtra schools, the consent of 
the husband’s kindred may substituted when the husband 
has expressed prohibition, and has merely failed or omitted 
to give bis section. ('Cow. H. L., vol, i., 262; Mac. H. 
L. 85.) 
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28. Q. What is the present state of' the law in Ben- 
gal, Madras, AllahabAd and Bombay as to the ' legality 
' of an a.doption of an only aoK ? 

; A- According to the High Courts of Madras, Bombay and 
Allahabad, .the adoption bf an only son is valid, but according 
to -the Calcutta .High Court, it is invalid. [Mayhe, pp. 
101^139.] 

• 29. Q, What is" the law with regard to the right of 
■ illegitimate sons to maintenance among, — [a] three 
regenerate classes ; (6 , Soodras ? . 

A. ■ The illegitimate son, even of a man of the thtee re- 
generate tribes, is entitled to maintenance. fMutuswamy 
Tagavera Tettappa Naiken v. Venkataswarra Yettappa, 2 B. 
L. p. 15 ; Cow. H, L.* vol. i., 136.) • An illegitimate son 
born of a low woman has a right to maintenance. [Inderpan 
Valumgpatty Taver v. Ramasawmy Pandia Talser, 3 B, L. 
R. P, 0. 4.] It is provided by law that the son by Soodra 
woman of a man belonging to any of the three superior 
classes is entitled to maintenance. The same rules that 
apply to illegitiitoate children by Soodra women are appli- 
cable also to the spurious offspring of women in the inverse 
order of the classes. (Cowell’s Hindu Law, vol. i., p. I7l.) 

30/ Q. What effect has the want of chastity on the*right 
•to maintenance of,— (a^ a married Woman ; (bj a widow ? 

A. The adulterous wife must be maintained, (Cole, Dig. 
B. ii. a iv, s. 2, verse 18..) But a woman divorced for adul- 
tery during her husband’s life, and in unchastity after his 
death, is not entitled to mainteAnce after his death. (Cowell’s- 
Hindu'Law,.vol. i., pp. 135, 170.) See also answbr to ques- 
tions 32, 35, post. 

31. Q. What power has a wife to bind her husband by 
her contracts? . , 

A. The Wife’s power to pledge her husband’s credit, or, to 
render him liable on her contracts on the ground of an im ^ 
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plied agenc 5 % is the same in Hindu as in English law. 
(’Cowcirs Hindu Law. vol. i., p, 166.j . 

32. Q. What is the widow’s right to maintenance ? Is it 
superior or not to the right of partition and alienation ? 

A. Under MitaJcshara law a Hindu widow’s maintenance 
is a charge upon the whole estate in which her husband had 
a share, and therefore upon every part thereof. (4 Bo. H. 
0. R. 273.) It is superior to the right of partition, also of 
alienation.' The widow’s maintenance is also, according to 
the Bengal school, charge upon the estate of her husband. 
(Cow. H. L. vol. i., 138.) A wife is, under the Hindu Law, 
in a subordinate sense, a co-owner with her husband; he 
cannot alienate his property, of dispose of it by will, in such 
a wholesale manner as to deprive her of maintenance. Where, 
therefore, a husband in his life-time made a gift of his entire 

estate, leaving his widoW' without rhaintenance, it was held 
that the donee took and held such estate subject to her 

maintenance. (I L. R, 2 All. 315.) 

33. Q. Who are the widow’s legal, guardians.? and what 
is her obligation to reside with her guardians ? 

A. The members of her husband’s family ;.and she forfeits 
her claim to maintenance by withdrawing herself from their 
protection. But if less than her proper amount is afforded 
to her, and she seeks shelter under the roof of her- parents,, 
this has been held not' to3 forfeit her right -to maintenance 
fOow'ell’s Hindu Law, vol. i., p.'. 138.) . ^ ' 

34*. Q. What is the widow’s remedy for enforcing her right 
to maintenance ? . ^ , 

A. According to the Bengal school, the ancestor’s .widow 
can follow' the estate with her claim for maintenance out of 
it, and further there is the-text of Katyaynna r — “’Except 

his w'hole estate and dwelling-house, what remains after the 
food and clothing of his family, a roan may give awrfy, what- 
ever it be, whether fixed or moveable ; otherwise it may not 
be given.” A Hindu w’idow cau insist upon remaining in 
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thei family 'dwelling-house, • and can- also' insist lipon being 
maintained ,out{pf., the joint estate, into whosesoever hands 
that dwelling-hpuse and estate may pass, '.unless when they 
are sold. expressly to, provide for the widpw,[Ooweirs Hindu 
Law, vpl. i.',p;. 14(1.] 

, .,25,.. Q.- What is the wife’s right to maintenance ? 

' -A. The wifeiis entitled. to- maintenance. It has been held 
that a wife leaving her husband’s house 'without sufiScient 
cause, and ' especially if she he an advltereea- cannot' claim 
maintenance. • [Ilata Shavata Ilata Narayavah Nambri 
Divri, 1 Madras, 372.] ' She does not by a single act of dis- 
bbedierice'i dr even by leaving her husband’s house and carryi-' 
'ing ori an independent calling, forfeit for ever her right's to 
maintenance. ' Tf she be’ ready to return to him, he is bound 
to maintain . her. -While apart from him, 'and unwilling to 
•retvirn, she' is not entitled to be nfaintained by him. [Cow. 
H. L., vol. i., 142.] The rulings on this point are not 
unanimous. ' 

36. Q. Besides the wife and mother, who are entitled to 
'"maintenance? 

' A. • The step'-mother, grandmother, son’s widow, the un- 
married daughter and sister nob ‘ otherwise provided for> 
those'' who' by ' reason of some incurable mental or physical 
dise'ase''aredisqiiali6ed for inheritance; as alsO their children', 
wives;' or unmarried daughters.. - With regard to odibcasts and 
their issue, the authority of Taj navaUcya 'might be cited; 
but in their case maintenance is restricted to food ■ and rai- 
ment. . CCowell?s Hindu Law, 'vol.'i., p. 149.) 

37. Q. What is the widow’s power of alienation ? 

■ A. She cannot aliene .her husband’s estate without" the 
consent of the reversionary heirs. In default of ' reversion- 
ary heirs, the' Crown, . as the ultimate reversioner has the 
same power as the' heir- would" have. "Under ■ the MitJvila 
school she has power to consume, give, or sell the moveables, 
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but has no power over the immoveables beyond a moderate 
enjoyment of them, In Toolsey Dass v. Doocowerban, the 
Bombay High Court said she had “uncontrolled power over 
the movables, but nothing more than a ' life use’ in the 
immovable estate.” Under the Bengal school the doctrine 
estabilshed was, that "the widow, in Bengal, has the' entire^ 
fight of property . vested in her, both in the movable and 
immovable estate ; that she is morally bound to take the 
advice of her husband’s kindred, but is tinder no legal dis- 
ability if she do not taka or follow such advice.” The. Privy 
Council, in Kasheenath Bysack i?. 'Hurrosundary; Dasee, 
declared the widow entitled to the possession of both,' and 
that she could not be deprived of it by husband’s, rela-' 
tions. Her right to possession is absolute, and cannot be 
restricted ; and that she was only entitled to enjoy it accord- 
ing to the rights of a Hindu widow. Cowell’s (Hindu Law, 
vol. i., p 198.) 

S9. Q. What is the character of the Hindu system of 
adoption ? . ^ . 

A. Essentially a contract between parent3,,who.assume to 
give and take the absolute property of a . child. .. Neither 
registration, nor any written evidence of the act, nor the 
sanction of any Court of Justice, or any ruling power, is 
essential to its validity. Nevertheless, the utmost publicity 
is usual, and its absence suspicious. (Cowell’s Hindu Law, 
vol. i., pp. 224 to 226.) 

39. Q. How far is the ceremonial incidental to an 
adoption, any portion of such ceremonial necessary 
in order to effect a valid adoption ? 

A. If once the fact of adoption is established, the Courts 
will not inquire into the prefbrmance of the secular and 
possibly not into tne perfermance of religious cererabnips, 
merely for the purpose of testing its validity. There must 
be gift and acceptance manifested by some overt act ; that 
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overt act, as prescribed by Menu, being the pouring of 
water. Beyond this there is nothing absolutely necessary. 
(Cow. H. L., vol. i., 227; 1 Str. H. L. iv. 94; 9 Menu, 
verse 168.) 

40. Q. What constitutes adoption for civil purposes ? 

A. Gift and acceptances actual ; constructive gift and 
acceptance is not suflScient. (Fi(£e answer to question 39; 
also Cowell’s Hindu Law, vol. i., pp., 230 — 234.) 

41 Q. Who may adopt ? And who not ? 

A. ' Any Hindu destitute of male issue, that is, to whom 
no son has been born, or whose son has died. (Man. H. L. 
33.) “ By, a man destitute of a son only, must a substitute 

lor the same always be adopted.” (Dattaka Mimansa, 
chap, i., V. 3.) A inan adopting must be of age. In the case 
of a woman it must be with consent of her natural protector ; 
in Bengal, her husband exclusively. -Unmarried men may 
adopt. Impotent and excluded persons-may adopt. 

Minors and lunatics may not adopt. (Cow. H. L., vol. i., 
251—256 ; Man. H. L. 36—46.; 

42. Q. Who are “ Sapindas,” “ Samanodakas,” “ Saculyas,” 
“ Ban^hus” ? that is, define these terms. 

A. "Sapindas” of two description — through consangui- 
nity aoid connection - by funeral oblations. The word in its 
ordinary meaning denotes connection through the pinda, or 
funeral cake.’ 

“ Samanodakas.”'— Kindred connected by a common liba- 
tion of water, 

" Saculyas.” — The' cognates above the fourth decree in 
ascent, or distant kinsmen. 

" Bandhusi’ i. e.i' kinsmen sprung from a different' famil)’-, 
but allied bv funeral oblations. (Cowell’s Hindu Law, vol. i.;- 
pp. 124—130.) 

’43. . Q. What is meant by " heritage” in Hindu law ? 

A. That wealth’ w-hich becomes the property of another 
solely by reason of relation to the owner. fMacH L. 137.) 
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Heritage (Da 3 ’a) is so defined in the Mitakshara ; “ The 
owner ” is of course the p'^’&uious owner. • ■ - . 

44. Q. What are the rights of the natural father to 
inherit property acquired by his son through adoption 1 

A. None, • The Oi’enfibers of the fanaily which he has ^uit- 
ted' have no title to succeed to’ such estate. They are entire 
strangers to his estate ancestral or self-acquired. . (CoWell’s-' 
Hindu Law, vol. i., p. 357.) ' • ; ' 

45. Q. What is the point, with’ reference to ' adoption, 

which has been decided in Runganina v.’ Atchamai'4 Moore’s 
Ind. Ap., p. 1 ?■ ■ * ■ ' 

A. The invalidity of a 'second adoption "while 'the first 
-adopted child is living. (Cowell’s Hindu Law, -vol. i., p. 292.) 

46. Q.' When may the son be adopted by two indivi- 
duals ? ' ■■■..’ i' '■ 

A. The dlioT/amus/iai/ana, except, perhaps, 'in the case 6'f 
the only son of a brother, 'may' be said to^be absolihed/ 
('Cowell’s Hindu Law, vol. i., p. 342./ '' ’>!t . • ■ . 

47, Q. What is the decision of the Privy Council in the 
case of of Dhurm Dass Panday ' u’ Musst, Shama Sqbnderee 
,.^ebiah, 3 Moore’s' Ind. Ap. 229 ? 

A. The result of an act of adoption by a Hindu widow is, 
that the whole property is divested from her, and 'vested ,in 
the adopted son. She retains possession of het-husband’s 
property not as heir but. as guardian and trustee of , the 
adopted son. Her interest in the estate is cut down to the 
widow’s right to maintenance. (Cowell’s Hindu Law,, ypl. i. 
p. 2S3.) ' ' . . ■ 

48. Q. (a) What is the effect pf a.doption ? . And (6) in 
determining the validity of the adoption, -what is a court of 
law bound to inquire into ; 

A; (q) As respects KHtrima adoption, a son -so adopted 
retains the, right of succession and of presenting the funeral ’ 
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cake in his natural faihil}’, while he also acquires the same 
rights in his adoptive familj\ ■ As respect ^Dattalsa adoption, 
a child so adopted cease.s to have anj’ connection with his 
natural' family, 'except that he cannot marry a merabei; of it. 
He is incapable of performing the funeral rites of his natural 
father, and ceases to have any claim upon the family or 
estate. He represents the real legitimate son his relation- 
ship to his adoptive mother, and her ancestors are his mater- 
nal ■ graindsires. (&) The adopter having no male issue; the 

consent ‘of the parties; the child^^being Eligible ; gift and 
acceptance. ■ ' ' 

48. Q. What ore the three chief points to be considered 
in actions brought against the heirs of an estate ? 

A. The debt must be for a good consideration ; must be a 
ready-money transaction; if incurred for marriage or any 
other ceremonies, it must have been reasonable in amount. 
(Man. H. L. 75.) 

60. Q. How long does minority last? At what age does 
it -cease according to the several schools of law ? State any 
special enactments you remember which affect the time at 
which majority is attained. 

A. According to Hindulaw,minorilylast6 up to the comple- 
tion of the sixteenth year generally throughout India, except 
in Bengal, where it lasts up to the completion of the fifteenth 
'J’ear. But by s'. 3 of the Indian Majority Act, 1875, it is 
provided that — "Every minor of whose person ■ or property 
a guardian has been or shall be appointed by any Court of 
■Justice, and every minor under the jurisdiction of any Court 
of "Wards, shall notwithstanding anything contained in 'the 
Indian Succession Act (No.- X. of 1865) or in any other enact- 
ment, be deemed to have attained his majority '\riien he shall 
have ■ completed his age of twenty-one years and- not before. 
Subject 'as afoi'e-'suid, every other person domiciled'-in British 
India shall be deemed to'have attained his 'majority when-he 
shall have- completed his age of eighteen 'years'-' and- not 
'before.” ! .. - i-c ; -- ' : ; -I i; i ' - < 
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■ 61. Q. Who may contract marriage ? 

; A. The restrictions upon the right to contract a marriage 
depend upon considerations of relationship or caste., A 
i woman may not marry a man of a caste beneatl\ her ; a 
man may marry in his own caste, ^or in an inferior on6. In 
the present age, according to Mr. Sutheriand,marriage , with 
i one unequal in class is prohibited. The .High .Court of 
Bengal affirmed this principle in the case ofNelaram Nedgol 
V. Termara Bennen (9 S. W. R. 552); but the Madras High 
Court took a different view. They say, although the law 
recommends a marriage with a woman of equal clas^'as a 
preferable description of marriage, yet the marriage of a 
woman of a lower caste than himself appears not to be an 
invalid marriage, rendering any issue illegitimate. fPandaiya 
Tilava u Palitilava, 1 Madras, 478 ; Cowell’s Hindu Law, 
vol. i., p. 167.) . 

62. Q. If property be derived by the wife from a sjbranger, 
. or earned by herself, in whom will it vest on'her death? 
Will it follow the line of succession, of stridJianal , 
A. The general rule is, that it vests in the .husband; and is 
unreservedly at his disposal. It will not follow' the line- of 
•Stridhana, (Cowell’s Hindu Law, vol. ii., p., 27.) 

53, Q. What powers have the husbands and others. over 
woman’s property? 

A. The stridhana belongs to the woman, exclusively, but 
the hu.sband has a concuiTcnt power over it, so that he may 
use it in any exigency for which he has not otherwise the 
means of providing, and this without being accountable 
afterwards for what he may have so apf)lied, (Strange, vol. L, 
p. 27 ; Cowell’s Hindu Law, vol il, p. .28.) ' 

64. Q. State concisely the effect of the decision in Abra- 
ham u Abraham, 2 Moore’s Ind. Ap., p. 196. , 

A. Parcenership may be put an end to by severance 
effected by partition. It is equally put an end to by a sever 
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ance which the Hindu law -recognizes and creates ; 'a. g,, an 
outcast, one who has renounced bis religion or who, has be- 
come a convert to Christianity. (Cowell's Hindu Law, vol. ii., 
p. 50.) 

55. Q. What is the rule laid down by the . Privy Council 
in the Shiva Gunga case with regard to the undivided 
■ ■■ ' portion of an estate ? 

A. That the right' of; survivorship applied only to undi- 
vided property. (Cowell’s Hindu Law, vol. ii., pp. 107 — 112.) 

• 56. Q. What is the effect of an agreement to divide ? 

A. For a dehnition of ".partition’ see Cowell’s Tagore 
Lectures,- 1871, pp. 60 to 64. The effect of such an agree- 
ment in Bengal, is the actual ascertainment of each mem- 
ber’s shares, with a view to separate enjoyment. In the other 
schools, the effect appears to be a division of title, not neces- 
sarily a division of enjoyment. In the latter it is more a 
declaratory decree than a specific one. (Cowell’s -Hindu 
Law, vol. ii., pp. 60 — 64:.) 

57 Q; What are the essentials in a civil point of view of 
a' contract .of marriage .? - 

A. Betrothal. The matrimonial contract in itself fixps the 
relation ' of the contracting parties as married. The binding 
circumstances essential to the completion of a marriage are 
gift and acceptance of the girl. (Mac. H. L. 21 ; Str. H. L. 7.) 

68. Q. What would a Court of Justice consider a justifica- . 
tion of the absolute severance of the contract of marri- 
• age ? • , ■ 

A. Adultery of the wife. ('Mao. H. L. 22. J 

66. Q., What is the meaning of. the " Reflection of a son” ? 

A.. The son of a. woman upon whom;jf he, were begotten, 
by the adoptive father he would not be the production of an 
incestubus intercourse. (Mao. H. L. 4'r.) ' 

60. Q; What is thb -ruUng canon wUh. respect fco.pei-sons 
^ who may be adopted ? ' - 

■■ 'A. That no boy -cati- be adopted with whose- I'ubther the 
adopter could not have married. (Mac. H/ L. 47.) _ 
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61. Q. When an adopted son. dies without issue, to whom' 
will the property which he inherited from his adoptive 
father pass ? 

A. To the heirs of the latter. ‘ (Mac. H. L, 54.) 

62. Q. Suppose an adoption should prove invalid, what 
would be the rights of the boy with reference to the 
property of his adoptive and natural fathers ? 

A. An invalid adoption does not sever the person so adopt- 
ed 'from his natural rights. (Bawani Savkara Pandit v, 
Ambabay Ammal, 1 Mad. H. 0. R 363.) 

63. Q. Under what circumstances does .the order of suc- 
cession to Stridhan vary ? 

A. According to the condition of the woman and the 
means by which she becomes possessed of the property, 
(Mac, H. L. 121.) 

64. Q What has the Privy Council declared in the case of 
. Doorendronath Roy v. Mussb. Heramonee Burraoneah 

to be the primary, consideration in determining the 
rule which is to govern the .right, of succession ? 

A. The right to perform the Shraddha. 

65. Q. Gan an agreement between two heirs to divide be 

enforced by an action at law by the widow of one of 
them ? • ' . ■ r • ■ . ' 

A, Yes. (Mac. H. L. 193.) • 

66. Q, What power of alienation has a man under the 

Bengal school ? and by whom may joint property be 
alienated ? ' - ■ ^ i ■ - : 

A. A man may dispose' of his property, • moveable' or im- 
moveable, ancestral ' or self-acquired, as he pleases, by gift, 
sale, or will, f Oewell’s Hindu Law^ vol. ii., p. 4.; By all the 
members of the family jointly! (Id. 70.) 

• 67, ‘Q. What was the point settled by the Bombay 
High Court in Trimbak Ananb v. Gopal Shet regard- 
ing the power to carry on a family' trade ? 
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A. That, in lin undivided Hindu family; c'omprising infant 
members, the'raanager might sell family ’jsrbper'fcy to carry' 
on the trade,' if such an act be necessar)'; and -'for 'the 'general 
good. (Cowell’s Hindu Law, vol, ii., p. 9.) 

68. Q. What is the point of difference between the JBengal 
and Mitakshara schools as to the restrictions imposed 
on alienation by a widow ?■ ' • ' 

A. The former school restricts her \vith regard to ‘m’oVe- 
ables and immoveables ; the latter only enforces those re- 
strictions with respect ^to immoveablesi, both ancestral' and 

self-acquired. (Cowell’s Hindu Law, vol. ii;, p. 17,) 

. 11*1 ■ 1 
.69. Q. What is necessary to effect a valid transfer of' 

property ? ’ ' ■. \ ^ ^ 

A. Relinquishment and acceptance; Mere relinquish- 

* ' • • s ’ * 

raent is not sufficient. The donee must bo a sentient’ being, 
and must be clearly designated. (Cowell’s Hindu Law, vol. 
ii-.P- 38.) 

70. Q. What is the mother’s power to alienate her de- 
.ceased husband’s estate during her son’s minority ? 

A. Such alienation to raise means to pay the father’s 
debts and for support held to be legal under Hindu law. 
(Cowell’-s Hindu Law, vol. ii., p. 19.) ' . ' 

.71. Q.,Are "benamee” transactions as. to alienations validj 
and in such a case what is the criterion of ownership ? 
A. Yes. The criterion is by whom was the •purchase- 
money paid. (Cowell’s Hindu Law, vol. ii., p. 39.) 

72.. Q.: What is fhe mode in whichia transfer or convey-; 

. ance may be effected as between Hindus by the Hindu 
law'? i. •. 

A; It is not actually necessary that a contract or convey- 
ance should be in writing ; proof of a verbal gradt of land, 
whether by exchange, sale, or gift, is good when'.'follbwed^by 
possession. Such gift resembles a grant by the English law 
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of chattels, real or personal, before the Statute' of Frauds’ 
('Cowell’s Hindu Law, vol. ii., p. 43.;! , 

73. Q. What is the rule of law as to. the. construction of 
deeds when produced ? 

A. That they ought to be liberally construed. - The literal 
sense not to be regarded so much as the real meaning of the 
parties. ('Cowell’s Hindu Law, vol. ii. p. 43 j . 

74. Q. Name some of the things which by Hindu law are 
deemed to be impartible ? 

A. A Raj ; a Polliam, i. e., a tract of country subject to a 
petty chieftain , self-acquisitio.ns made - without aid from the 
joint stock of the undivided family ; buildings constructed 
by one member on the joint estate ; gains of science, (cowell’s 
Hindu Law, vol. ii., pp. 52 — 59.) 

75. Q. Who has a right to call for a partition ? 

A. The doctrine in Bengal is, that every member of a joint 
undividid family has an indefeasible right to demand parti- 
tion of his own share. The other , members must submit ‘ 
nolens volens. ('Cowell’s Hindu Lawj vol. ii., p. 71.) 

76. Q. What is the eSect of two widows of the same man 
partitioning their deceased husband’s estate ? 

A. The effect is merely to divide the enjoyment ; the title 
remains joint, the surviving widow takes the whole. (Cowell’s 
Hindu Law, vol. ii., p. 86.) ; 

77. Q. After a partition, can there be a reunion ? if so, 
what constitutes a reunion ? 

A. Yes ; reunion is recognized by Hindu law. - To consti- 
tute reunion there must be a junction of estate living in 
one jrosidonce or carrying on joint trade is not sufficieut. A 
reunion by descendants appears not to be a reunion in the 
sense of the Hindu law. (Cowell’s Hindu Law, vol. ii., 
pp.87— 94). • 

78. Q. What are the causes which lead to exclusion from ; 

inheritance ? . - 
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. A. (1) Those which spring from a man’s conduct and lead 
to his. expulsion,; and (2^ those which are derived from a 
man’s natural state or condition disqualifying him for the 
performance of those spiritual acts which are to benefit the 
soul of the deceased. (Cowell’s Hindu Law, vol. ii,, p. • 186.] 

79. Q..Name some of the defects of natural state or condi- 
tion which disqualify a man from inheriting ? 

‘A. Idiocy, blindness, dumbness, leprosy, unchastity, off- 
spring of incestuous intercourae[Oow. H.L.,vol.i., 189 — ^196); 
an impotent person, an outcast, one lame, born blind or deaf, 
or who has lost the use of a limb, a madman, an idiot, one 
incurably diseased (Mac. H. L. 86.) Besides the above. 
Strange gives— a devotee, illegitimate offspring; save among 
Sudra. (S. Mac. H. L. 39.)' 

80. Q. A died leaving a widow and one son B ; the widow 

re-ihdrried in her son B’s life-time ; after her re- 
marriage B died. • At B’s death, was his.mother entitled 
to' succeed to his'estate, or had she ‘lost 6er interest 
as her sou’s heir by her rc-tnarriage ? 

" A. Under the provisions of'Act XV. 1866, she is entitled 
tO'Succeed to her son B’s- estate. fOow. H. L., vol. i., 199.) 

81! Q. How many' modes are there of acquiring property ? 

A. Seven. (1) Succession ; (2) occupancy or donation ; 
(3) purchase 'or exchange ; (4) conquest ; (6) lending at in- 
terest, husbandry, or commerce [6! acceptance of presents ; 
and [7] from respectable men. Inst. Men. 239, Mac. H. L'. 
66.] 

■ 82.' Q. Name the en’cumbrances with which- an estate is 
■ chargeable?' ; ' • 

A; [1] Debts and other obligations in the. nature of lega- 
cies; [2] certain specific duties to be provided' for out of the 
estate where it has descended to' a single heir,' and out of 'the 
common fund where it has vested by survivorship in undi- 
vided' co-heirs ; [3] maintfe'nance of all requiring - and’entitled 
to it. [Mac. H. L. 69.] ' ' ' 
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83. Q. How do sons inherit who are born after partition ? 

A. They succed to the father’s share, to the exclusion of 

the divided sons. (Mac. H.,L. 146). 

84. Q. What is the status . and . right of the sons of au 
Englishman by a Brahman woman living apart from 
her husband ? 

A. ■ The sons are Hindus. , [Mac. H. L. 147.] . , • ' 

85. Q. What .are the modes of disposition , of property • 

recognized by the Hindu .law ? • . 

A. (1) By partition ; (2) by alienation or gift, (8) by will, 
(Mac. H.L. 191,) . 

86. Q. What is the presumption of law with respect to a 
joint undivided family as tp the estate ? 

A. That the whole •, property, is joint 'estate.. The. onus 
liesion the. party claiming;, to, establish the fact that the pro- ’ 
perty ir his separate property. , (Mac. H. L. 192.) 

87. Q. What isthe,wido.\v;’s ipterest in.thc accumulations 
of her husband’s estate,.? 

A, According to all, the, older authorities on -Hindu laiv, 
accumulations must .be treated in the same way as the 
corpti>e ; and by tho ruling in In re Grose v. Amritamyi 
Dasi (4. B, L. R. 40) it was held that it should be so treated ' 
in the absence of any distinct authority to the contrary. 
(Cowell's Hindu law, v.’i., p, 203.), 

* , 88. Q. If a man die leaving more than one widow.— ^ay 
three widows — how does his property vest in them ;? 

A. The property is considered , as vesting in onlj* one in- 
dividual ; ihe survivor or survivors take the property on the 
death of either of the. widows, and no .part vests' in the other 
heirs of the .husband until after the death of all the widows. 
(Cowell’s, Hindu .law, vol. i.,.p. 104, and see also.. answer to 

question 76, a7itc,) , . j ., 

89, Q. A man leaves three widoiys. — are they entitled by ■ 
right to a partition of their husband’s estate ? 
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• A. '-No, not entitled.' They can by agreement provide for 
the distributive • enjoyment by au apportionment between 
themselves, but cannot interfere with one another’s right to 
survivorship, nor affect the rights of their husband’s heirs to 
succeed to the . whole estate at the death of the last surviv- 
ing widow. (Cowell’s Hindu Law, vol. i., p. 207.) 

90. ' Q. Under what circumstances may a man give his- 
widow power to adopt ? and when does a man’s right 
to make a- second adoption accrue ? 

' A. In case of the failure at any time of his legitimate 
ihale issue, whether begotten or adopted. If he survives the 
first-adoption. (Oowell’s Hindu law, vol. i., p, 276.) ’ 

91. Q. Is there such a thing. as conditional adoption, ora 
. ■ conditional power to adopt. If so, what legally forms 

a condition on the happening of.which such authority 
can be exercised ? 

A. No such thing as conditional adoption; but a condi- 
tional power to adopt is of frequent occurrence,’ and extends 
to legalize the practice of successive adoptions. The condi- 
tion must be the death of one son before another can be 
adopted. No other circumstances, such as disagreement 
between the son and his adoptive mother or step-mother, are 
proper coqdUions. (Cowell’s Hindu Law, vol. .i, p. 276.) 

92. ’ Q'. ' To what class of property does the Hindu's power 
of testamentary disposition apply ? 

A. Under the Mitakshara school, throughout Bengal, a 
man, who is; the absolute owiier of property, may dispose ’ of 
it by will as he pleases’ . whether it be ancestral or not. 
Even in Madras it is settled that a will of property not an- 
cestral may be good. With regard to ancestral property, the 
Privy Council laid down that it is subject to be disposed of 
by will, unless by reason of .some inhererlt peculiarity’ it' be 
•w'ithdrawn 'from the testamentary power. The broad- and 
general, -principle appears.- to be, that in all' cases where 4 . 
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nmu is able to dispose of his property by act inter vivos, he 
may also dispose of it by will. [Cowell’s Hindu Law, vo. ii., 
pp. 232— 289.] 

93. Q. What is the limit of the Hindu’s testamentary 
power ? Or, in other \\’ords, what is the limit of his 
disposing power? and how is this power regulated ? , 

A. The Hindu Will’s Act, XXL of 1870, has placed this 
power under statutory regulation so far as regards wills exe- 
cuted after the 1st September, 1870, in the Lower Provinces 
of Bengal, and in the towns of Madras and Bombay ; other- 
wise, the extent of the testamentary power of disposition- by 

Hindus is regulated by Hindu law, [Cowell’s Hindu Liaw, 
■vol. ii., pp. 240—^263.] 

94. Q. Can trusts be created by will ? if so,. to what 

extent ? ’ 

A. In In re Kumara Asiraa Krishna Deb u. Kiimara 
Kumara Krishna Deb, it was laid down that, " putting out 
•of the question the ca se of religious endowments, a devise 
by a Hindu which would be void as a condition is void in the 
shape of a trust.” There is nothing contrary to the spirit and 
principles of the Hindu law in a devise to trustees which 
gives a beneficial interest to a person to whom it might have 
been given by a simple devise without the intervention of 
trustees. [Cowell’s Hindu Law, vol. ii., pp. 252-7r260.] , 

95. Q. Can a Hindu by will create a qualified or parti- 
cular estate? 

A. .There is nothing in the spirit or principles of Hindu 
law against the creation of particular estates. In the case 
ol Rewun Persad v. Musst. Radha Beeby, the Privy Council 
held that the widow took an estate for life, and that the two 
sons of the testator’s brother each took a vested interest in 
a moiety of the estate so devised to the widow, expectant 
upon the terminatiob of her life-interest therein. [N. B. — 
In this case all the devisees were in existence at the time of 
the testator’s death.] [Cowell’s Hindu Law, vol, ii.,.p. 261.] 
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f)G. Q. Gan n Hindu by his will create a provpetuity ? 

A. In Juggntsoondery’s case (8 M. I. A. 66) the Judicial 
Committee gave effect to the rule against porpfetuities. By 
the latest decisions it appears that “ the extent of the testa- 
mentary power of disposition by HindtiS must be regulated 
by Hindu law.” So that, whether the Hindu law warrants 
the creation of a perpetuity, either by a will or deed of gift 
inter vivos, must depend upon the Hindu law alone. (Cowell’s 
Hindu' Law, vol. ii., p. 262.) 

67. Q. State generally the changes effected by Act X3CL 
. of 1870, regulating the mode of drawing Up and ex- 
ecuting of a Hindu’s will. 

A, (1) it abolishes, within the' territories subject to- the 
Act, nuncupative wills from the date mentioned in the Act 
(2) the sections in the Indian Succession Act relating to pri- 
vileged wills, which alone could bo by word of mouth, ore 
not by the Hindu Wills’ Act made- to apply to the case of- 
Hindu's ; (3) the only sections* made applicable to them, 
provide that a testator execute bis will by signing or 
affixing his 'mark to his will, or authorizing some othei' person 
to sign for him in' bis presence ; (4) and with reference to- 
attestation, it is now the law that a Hindu will, affected by 
the. Hindu 'Wills Act, must be attested by two or more wit- 
nesses, each' of whom must have seen tlie testator duly exe- 
cute the will by himself or by his deputy, &c.. ('Cowell’s 
Hindu Law, vol. ii., pp. 270 — 272.) 

68. Q. What are the powers inherent in the offices of* exe- 
cutor or administrator of the will of a deceased Hindu ? 

A. They stand in the position of ordinary, managers ; 
their powers being those which are incidebt to that position- 
unless' in the care of a will, they- ate, by the terms thereof 
restricted or enlarged. An executor, moreover, takes no- 
estate in his capacity of executor} the title to the estate of 
the deceased vests in him, as trustee thereof only so far as 

• ScclionsSO, 51, 37, 58, ati'-l 50, Indian Succession Act. 
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the testator has so directed. (Oowell's Hindu LaWi vol. ii., 
p.278.) ' 

99. Q. What is the position of the executor and adminifio 
trator under the Hindu Wills' Act ? 

A. He becomes the statutable representative of the de- 
ceased. He is the de’ceased's legal representative for all 
purposes, and all the deceased’s property vests in him as 
such; and, further, the a-ppintment may be express or by 
necessary implication. (Sections 179 and 182, Indian Suc- 
cession Act.) - 

100. Q. What are the executor's administrator’s powers / 

A, (1) He has the same power to sue in respect of all 

causes of action that surviye the deceased ; (2) to distrain 
for all rents due to him at the time of bis death as the 
deceased had when living ; rS) and also power to dispose of 
the property of the deceased, either wholly or in part, as he 
think fit.- (Section 267, 269, Indian Succession Act.) 

101. Q. What are the executor’s or administrator’s duties ? 

A. He is bound, within six months of probate or adminis- 
tration, to exhibit to the Court from which he got such 
grant an inventory containing a full and. true estimate of all 
the property iu possession, and all the credits and debts ; 
and in like manner, within twelve months, to exhibit an 
account of the estate, showing the assets to. hand and how 
they have been applied or disposed of; . (Section 277, Indian 
Succession Act.) , ■ ' 

102. Q. Are there any provisions or is there any presump- 
tion nnder the Hindu law ^vith regard to executors 
de son tort 1 

A. With regard to exrcutors do son tort, the Hindu la!, w- 
makes no pronsion and raises no presumption; (Oowell!s 
Hindu law, vol. i,, p. ■ 
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103 Q. What are the most distinctive features of the 
Hindu law.?. 

A. The undivided-famil-y-system, the order of s uccession 
and the prac tice o f adoption — (Mayne, s. 7.') 

104< Q. What are the two great categories of primeval au- 
. thority in Hindu law ? Give an account of them. 

A. .The and the Smriti. The Si'uti is that which 

,w^s seem or perceived, in a revelation, and includes 
,the four Vedas. The SmrUi is the recollection 
handed down. by the Rishis, or sages of antiquity. 
The. former is of divine, the latter of human origin. 
Where the two conflict, if such a conflict is conceiv- 
able, the. latter must give away. Practically, how- 
ever, ..the Sruti , has little, or no, legal value. It 

• • t t ’ 

contains.no statements of law, as such, though its 
statements. of .facts are occasionally referred to as 
conclusive evidence of a legal usage, Rules, as dis- 
tinct-from instances, of conduct are for the first time 
. embodied in .the Smriti fMayne, s. 16.) 

105 Q. Who may, adopt und.er the Hindu law, and under 
what circumstances ? 

• I . * • 

A. Any person who has neither son, nor grandson, nor 
great-grandson, can adopt a son. Because any one 
of .such persons '.is his immediate heir, and is capable 
of performing his . funeral rites with full efiicacy. 
But the existance of a great-great-grandson, or of a 
daughter’s son, is no bar to an adoption. Still less 
■ the previous existence: of issue who are dead. A 
man canhot'have two- adopted sons at the .same 
' time, thougli of course he may /adopt as often as he 

likes, if at the time of each successive .adoption he 
is without issue. And where an adoption is invalid 
by reason of the concurrent existence of a sou, 
natural or adopted, the death of the latter will not 
give- validity to a transaction which was an absolute 
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nullity from the first. If the son, natural or adopted, 
became an outcast, and therefore unable to perform 
the necessary funeral rites, an adoption would be 
lawful. An adoption by a bachelor, or a widower, 

■ is valid. P reg nan cy of the Wife is ho bar to ado ption. 
Where a person is disqualified from inheriting by 
any personal disability, sti'ch as blindness, impotence, 
leprosy, or the like, he teay adopt after having per- 
formed the necessary expiation ; when he had done 
so, the adoption was vaild. When he had not done 
so, or where the disease was svich as' to he inexpi- 
able, the ' adoption was invalid, as until, expiation 
the adopter was unable to perforrn the "necessary 
religious ceremonies. An adoption by a widow 
living in concubinage is invalid, as she is unfit to 
take part in any religious ceremony. An adoption 
by a minor, and an authority to adopt given by him, 
will be valid, provided he has attained’ years of dis- 
cretion. As an adoption is made solely to the hus- 
band and for his benefit, he is competent to- effedb 
it without his wife’s assent, and ' notwithstanding 
her dissent. For the same reason, -she can adoht 
to no one but her'husband. An adoption made to 
herself, except where the Kritima foiro is allowed, 
would be wholly invalid. Nor can ‘ she ever adopt 
to her husband during his lifetime, except with his 

assent. In the case of an adoption by a' widow, the 
husband's assent is required, in Bengal and Benares ; 
— the consent either of the husband or of his s-apin- 
dasis sufficient, in southern India; — on consent is 
required, in Western India;— no consent is sufficient, 
in Mithila. (Mayne, as. 95- — 99.) . . : ■ 

106. Q. Who may be taken in adopiiou ? 

A. The nearest male napinpa should ba selected, if suit- 
able in other respects, and if poesible a bro'thcr’s 
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son, • as he was already in contemplation of law a 
son to his uncle. But it is now settled that the 
adoption of a stranger is valid, even though near 
relatives, otherwise suitable, are in existence.* No 
one can be adopted whose mother the adopter could 
not have legally married. The adopted son must be 
of the same class as his adopting father ; that is, a 
Brahmin may not adopt a Kshrtriya, or vice versa. 
As the chief reason for adoption is the performance of 
funeral ceremonies, it follows that one who, from any 
personal disqualification would be incapable of per- 
forming them, would be an unfit person to be 
adopted. (Mayne, ss. 118—121.) 

107 Q. Who may give in adoption ? and under what cir- 

cumstances ? 

A. No other relation but the father or mother can give 
away a boy. The parent cannot delegate their au- 
. thority to another person. The father has absolute 
authority to dispose of his son in adoption, even 
without the consent of his wife. The wife cannot 
' give away her son while her husband is alive and 
capable of consenting, without bis consent; but she 
may -do so after his death, or when he is permanently 
absent, as for instance an emigrant, or has entered a 
religious order, or has lost his reason. (Mayne, s. 

. 116 A.) . 

108 Q. Is the consent of the Revenue Board necessary in 
■ any case of adoption ? — ^If any, state it. 

. A. The consent of the Revenue Board is necessary to an 
• adoption by a person whose estate is under the 
actual management of the Court of Wards. (Mayne, 

• s;ll7.) ' 

* 1 \V. MoN. 6S ; 2 stra. H, L. 98. 102 ; Gocoolanund v. Wootna Daec, 
io B. L. R. 406 S. C. 23 Suth. 340 j affd. »ii6 nomine, Uma Dcye v. Golwola- 
nurid. 5 1. A. 40, S. G. 3 Cal. 587 : Babaji v. Bhagirutbi 6 Bom. H. C. (A. C. J.) 
70. Theeo authorities must be taken as overrnling the case of Ooman Dnt 
V. Kunhia Bingh. 3 S. D. 144 (193). . 
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109 Q. What are the ceremonies necessary to an . adoption ? 

A. Amongst Sudras, no ceremonies are necessary in addi- 
tion to the giving and taking of the child in adoption. 
Whether this rule applies to the superior classes seems 
to be still unsettled. The datfa homam, or oblation to 
fire, though a most important part o£ the rite in the 
case of the three higher classes, has been- held to. be 
a mere matter of unessential ceremonial:' If the 
omission of the ceremonies has been intentional, 
with a view to leaving the adoption unfinished ; or, 
if from death, or any other cause, a ceremony which 
had been intended has not been carried out, no 
change of condition will take place, even though the 
ceremonies which have been omitted might lawfully 
have been left out. Because the mutual assent, 
which is necessary to a valid aud completed adopbiCn, 
has never taken place. And even in bases where 
giving and receiving are sufficient, there must be an 
actual giving and receiving. A more symbolical 
transfer by the exchange of deeds would not be suffi- 
cient. (Mayne, ss, 136 — 139.) 

110 Q. State generally the result of an adoption. 

A; It transfers the adopted son out of his naUiraV family 
into the adopting family, so far. as regards, all right.** 

of inheritance, and the duties. and obligations con- 
nected therewith. But it does not obliterate the tie 
of blood, or the disabilities arising form it. There- 
fore, an adopted son is just as much incapacitated 
from marrying in his natural family as if he Had' 
never left it. Nor can he himself adopt a person 
out of his natural family, whom he could not have 
adopted if he had remained in it. — (Mayne, .s. 147.) 
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